5^ 

^/^Cpmniunity  Development  Publication  Series 


r 


$a.50 


ifk 


A  Primer:  Subdivision  Review 

under  Tlie  i\lontana  Subdivision 

And  Platting  Act 


Marcli1986 


STATE  DOCUMENTS  COLLECTION 

OCT  1  -  1986 

MONTANA  STATE  LIBRARY 
1515  E.  6th  AVE. 

HCLGNA,  MONTANA  59520 


Buili  _^ 
Montana 


MONTANA  DEPARTMENT  OF  COMMERCE 
Local  Government  Assistance  Division 
Community  Technical  Assistance  Program 


NOV     5m^ 

MONTANA  STATE  LIBRARY 

'^Vf\  'i       ,-,^  S  352.962  CI 8psr  1966  c.lRich.r<l 

PP  ;«       inf\A  A  pnmer.>ub<l...s.on  review  under  tl 

3  0864  00054969  4 


52/ 


A  PRIMER:  SUBDIVISION  REVIEW 

UNDER  THE  MONTANA  SUBDIVISION 

AND  PLATTING  ACT 


Prepared  by: 

Jim  E.  Richard,  Consultant 

in  association  with 

Lisa  Bay 

Edward  Casne 

Randy  Thoreson 

Published  by: 

Montana  Department  of  Commerce 

Local  Government  Assistance  Division 

Community  Technical  Assistance  Program 

For  the  State  of  Montana: 

Keith  Colbo,  Director  Montana  Department  of  Commerce 

Newell  Anderson,  Administrator,  Local  Government  Assistance  Division 

Jack  Vaughn,  Chief,  Community  Dvelopment  Bureau 

Robb  Mccracken,  Adminstrative  Officer  Community  Technical  Assistance  Program  (Project  Coordinator) 

Margaret  Clark,  Planner  IV,  Community  Technical  Assistance  Program 

Rich  weddle,  staff  Attorney  Community  Technical  Assistance  Program 

Advisory  Team: 

Senator  Ethel  Harding,  representing  the  Montana  Association  of  Clerk  and  Recorders 

Kathy  Macefield,  representing  the  Montana  Association  of  Planners 

Linda  Stoll-Anderson,  representing  the  Montana  Association  of  Counties 

Lee  Tuott,  representing  the  Montana  Association  of  Planners 

Helena,  Montana 
March  1986 


MONTANA  STATE  LIBRARY  \  \  t^ 

1515  E.  6th  AVE.  ^^    \\^ 

HfiENA,  MONTANA  59620  \    ^  ^j 


TABLE  OF  CONTENTS 


PREFACE 
INTRODUCTION 


Page 


A.  NEED  AND  BENEFIT  OF  SUBDIVISION  REGULATIONS  1 

1.  Historical  View  1 

2.  Need  and  Benefit  2 

3.  Benefits  In  Montana  4 

8.  MONTANA  LEGAL  FRAMEWORK  FOR  SUBDIVISION  REGULATION  7 

1.  Montana  Subdivision  and  Platting  Act,  1973  7 

2.  Montana  Sanitation  in  Subdivisions  Act,  1961  9 

3.  Legal  opinions  Affecting  The  MSPA  And  MSIS  9 

C.  PLATS  VS.  CERTIFICATES  OF  SURVEY;  SUBDIVISIONS 

VS.  EXEMPTED  LAND  DIVISIONS  11 

1.  First  Category  11 

2.  Second  Category  12 

3.  Third  Category  12 

4.  Fourth  Category  13 

D.  BASICS  OF  PROPER  SUBDIVISION  DESIGN  14 

1.  Basic  Subdivision  Designs  14 

2.  Physical  Characteristics  of  the  Site  16 

3.  Street  and  Lot  Layout  18 

E.  ELEMENTS  OF  LOCAL  GOVERNMENT  REVIEW  AND  APPROVAL  21 

1.  Pre-Appli cation  Meeting  22 

2.  Review  and  Approval  of  Preliminary  Plat  23 

a.  Submittal  of  Application  23 

b.  Review  of  Plat  and  Application  24 

c.  Basis  of  Preliminary  Plat  Approval  26 

3.  Final  Plat  Approval  28 

4.  Provisions  For  Special  Types  of  Subdivisions  30 

a.  Minor  Subdivisions  30 

b.  Condominiums/  Townhouses  31 

c.  Mobile  Home  and  Recreation  Vehicle  Parks  33 

d.  Land  Subdivisions  by  Rent  or  Lease  33 

e.  Commercial  and  Industrial  Subdivisions  33 

f.  Planned  Unit  Developments  34 


F.  RELATIONSHIP  OF  SUBDIVISION  REGULATIONS  TO  OTHER 

LAND  USE  POLICIES  AND  REGULATIONS  35 

1.  Montana  Subdivision  and  Platting  Act  (MSPA)  and 
Montana  Sanitation  in  Subdivisions  Act  (MSIS)  35 

2.  Local  Subdivision  Regulations  and  36 

a.  The  Comprehensive  Plan  36 

b.  Zoning  and  Development  Permit  Regulations  38 

c.  Annexation  39 

d.  Capital  Facilities  Plan  39 

e.  Building  Codes  40 

f.  Local  On-Site  Sewage  Treatment  Regulations  42 

g.  Floodplain  Regulations  42 
h.  Lakeshore  Regulations  43 

G.  ROLES  AMD  RESPONSIBILITIES  44 

1.  Governing  Body  44 

2.  County  Clerk  and  Recorder  44 

3.  Planning  Board  45 

4.  Planning  Staff  45 

5.  Other  Public  Agencies  46 

6.  Private  Utilities  47 

7.  County  Assessor,  Appraiser,  Treasurer  47 

8.  Affected  Property  Owners  and  the  General  Public  48 

9.  The  Subdivider,  Engineers,  Surveyors  48 

10.  Montana  Department  of  Health  and  Environmental 
Sciences  49 

11.  Local  Health  Agencies  49 


PREFACE 


The  goals  of  this  publication  are  to: 

1.  Promote  better  understanding  of  subdivision  regulations  and 
administrative  practices  between  local  government  officials  and 
staff,  developers,  conservationists,  and  the  general  public; 

2.  Inform  new  planning  board  members  and  governing  body  offi- 
cials of  the  basic  procedures  involved  in  administering  the 
Montana  Subdivision  and  Platting  Act  (MSPA);  and 

3.  Encourage  the  development  of  a  fair  and  smooth  subdivision 
regulatory  process  at  the  local  government  level. 

This  publication  is  an  introduction  to  land  subdivision 
regulations  in  general,  and  to  the  MSPA  in  particular.  It  has 
been  designed  for  the  lay  person  who  is  not  familiar  with  the 
complexities  of  subdivision  regulation  under  Montana  law.  The 
publication  will  be  of  particular  interest  to  new  governing  bod- 
ies and  other  local  officials  and  staff.  In  addition,  it  will 
be  useful  to  landowners,  subdividers,  developers,  architects  and 
engineers.  Citizens  interested  in  community  development  and 
conservation  issues  also  may  find  this  publication  helpful. 

Subdivision  development  and  regulation  are  complex  processes 
that  involve  numerous  participants  — '  state  agency  personnel, 
local  officials,  subdividers  and  their  agents,  and  local  citi- 
zens. This  publication  does  not  deal  with  all  issues  and  all 
concerns  associated  with  the  process.  Other  publications  and 
materials  that  explain  specific  legal  and  technical  aspects  of 
subdivision  design  and  regulation  in  Montana  are  available  from 
the  Montana  Department  of  Commerce  Community  Assistance  Program, 
the  Montana  Department  of  Health  and  Environmental  Sciences,  and 
the  private  sector. 

This  publication  is  made  available  through  the  Montana  De- 
partment of  Commerce  Community  Assistance  Program.  The  Depart- 
ment is  mandated  to  provide  assistance  to  local  planning  boards, 
local  governments  and  development  groups  under  Montana  law  (Sec- 
tion 90-1-103(1)  and  (3),  MCA). 
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INTRODUCTION 

A  Primer:  Subdivision  Review  Under  the  Montana  Subdivision 
and  Flatting  Act  is  intended  to  provide  local  governing  offi- 
cials"^  planning  board  members,  subdividers  and  others  interested 
in  the  process  with  a  basic  understanding  of  subdivision  review 
under  the  Montana  Subdivision  and  Platting  Act  (MSPA). 

In  Montana  complex  provisions  govern  the  review  and  approval 
of  land  divisions,  mobile  home  and  recreation  vehicle  parks  and 
condominiums.  The  MSPA  provides  the  statutory  authority  for 
subdivision  review,  and  local  subdivision  regulations  in  each 
municipality  and  county  specify  the  standards  that  a  subdivision 
must  meet.  Further  complicating  a  person's  understanding  of  the 
requirements  are  numerous  court  decisions  and  Attorney  General 
Opinions  addressing  the  operation  of  the  law.  The  Primer  tries 
to  put  the  complex  requirements  in  an  understandable  perspective. 

While  the  Primer' s  primary  focus  is  on  the  MSPA  and  local 
subdivision  review  and  approval ,  it  also  summarizes  the  approval 
of  water,  sewer  and  solid  waste  facilities  under  the  Montana 
Sanitation  in  Subdivisions  Act  (MSIS).  The  approval  of  sanita- 
tion facilities  is  an  integral  part  of  subdivision  review  in 
Montana. 

The  Primer  provides  background  on  the  history  of  subdivision 
developmeTit  aTTd  subdivision  regulation.  It  also  points  out  the 
need  and  benefit  of  adopting  effective  and  functional  local 
regulations.  One  section  describes  the  legal  framework  provided 
by  state  statutes  and  the  pertinent  court  decisions  and  state 
Attorney  General  opinions. 

A  major  part  of  the  Primer  is  a  comprehensive  explanation  of 
the  review  and  approval  process.  The  subdivision  review  process 
is  basically  a  three  phase  process,  and  the  local  responsibili- 
ties under  each  phase  are   explained. 

Because  the  main  purpose  of  subdivision  review  and  approval 
is  to  ensure  sound  land  use  development  the  Primer  explains  many 
of  the  elements  of  proper  subdivision  design. 

A  number  of  other  publications  can  be  obtained  that  will 
offer  assistance  in  the  subdivision  review  process.  Two  recent 
documents  published  by  the  Montana  Department  of  Commerce  are 
particularly  helpful.  A  Manual  for  the  Administrator  of  The 
Montana  Subdivision  and  "Platting  Act  provides  very  detailed  ex- 
planatTons  57  the  various  aspects  of  subdivision  review  and 
approval.  Any  person  responsible  for  administering  the  local 
subdivision  regulations  would  find  the  Manual  very  useful.  The 
Model  Subdvision  Regulations  offer  recommendations  for  provisions 
that  can  be  Included  in  local  subdivision  regulations. 

Questions  regarding  the  Primer  or  the  subdivision  review 
process  can  be  directed  to  the  Montana  Department  of  Commerce  at 
1424  Ninth  Avenue,  Helena,  MT  59620,  phone  (406)  444-3757. 


A.  NEED  AND  BENEFIT  OF  SUBDIVISION  REGULATIONS 


1.  Historical  View 

The  subdivision  of  land  for  urban  development  is  a  natural 
aspect  of  modern  industrial  societies.  In  the  United  States, 
state  and  local  governments  adopted  subdivision  control  laws  in 
response  to  the  harmful  consequences  of  the  premature  subdivision 
of  land  that  occurred  in  the  late  1800' s  and  early  1900' s. 
During  that  period  in  American  history  a  boom  in  land  speculation 
resulted  in  the  splitting  of  large  tracts  of  agricultural  and 
forest  lands  into  small  urban  parcels. 

While  some  profited  from  the  land  boom,  many  others  found 
themselves  living  on  parcels  in  partially  completed  developments 
and  without  fully  developed  basic  services.  Many  tracts  were  not 
needed  for  residential  or  other  types  of  development,  and  many 
owners  forfeited  the  properties  to  the  government. 

Prior  to  the  mid-twenties,  subdivisions  were  created  primar- 
ily to  facilitate  land  transactions.  Speculation  was  an  integral 
part  of  that  early  American  land  tradition.  There  was  little  or 
no  regulation,  and  land  was  plentiful,  inexpensive  and  could  be 
divided  or  developed  at  low  cost. 

Extensive  land  speculation  fostered  premature  subdivision  of 
land,  tied  up  large  amounts  of  capital  for  unproductive  periods 
of  time,  increased  property  taxes  and  special  assessments,  and 
raised  utility  costs  and  maintenance  costs.  Unsafe  and  poor 
quality  housing  developments  also  were  a  consequence  of  haphazard 
growth.  Lots  were  created  that  were  not  served  by  useable  roads 
or  by  proper  water  and  sewer  systems.  Often  lots  were  created  in 
unsuitable  locations,  such  as  in  areas  that  regularly  flooded. 
Correcting  improperly  designed  subdivisions  often  proved  to  be 
difficult  or  Impossible. 

Historically,  subdivision  regulations  developed  as  a  means 
of  responding  to  these  problems.  Subdivision  regulations  were 
drafted  to  give  local  government  officials  some  control  over  the 
way  land  was  platted  and  converted  into  building  sites. 

The  U.S.  Department  of  Commerce  published  the  Standard  City 
Planning  Enabling  Act  in  1926.  The  Act  initiated  the  concept  of 
subdivision  regulations  serving  as  a  legal  means  for  a  munici- 
pality to  influence  orderly  land  development,  rather  than  subdi- 
vision functioning  chiefly  as  a  land  sales  device. 

Nationally,  subdivision  regulations  have  evolved  through 
several  phases.  From  the  early  1900' s  when  subdivision  control 
laws  were  concerned  with  platting  and  recording,  state  and  local 
governments  began  using  subdivision  regulations  to  ensure  quality 
development  and  to  shift  the  cost  of  improvements  to  the  devel- 


oper.  After  World  War  II  local  governments  shifted  their  empha- 
sis to  adopting  regulatiors  that  required  dedication  of  open 
space,  recreational  areas  or  school  sites  as  part  of  develop- 
ments. Since  the  1970' s  subdivision  regulations  have  also  served 
to  mitigate  the  impacts  of  growth  on  community  services  and  the 
natural  environment. 

Montana  enacted  its  first  enabling  law  for  subdivision  con- 
trol by  cities  and  counties  in  1883.  That  act.  Plats  of  Cities 
and  Towns,  gave  local  governments  control  over  surveying  and 
platting  of  townsites  and  subdivisions. 

In  response  to  statewide  concern  over  unregulated  land  divi- 
sions, the  1973  Legislative  session  passed  The  Montana  Subdivi- 
sion and  Platting  Act  (MSPA),  which  gave  local  governments  more 
comprehensive  control  over  surveying,  platting  and  subdivision 
design  than  did  the  earlier  statute.  The  MSPA  requires  that 
local  governments  adopt  and  enforce  local  subdivision  regulations. 

To  assure  safe  septic  systems  and  adequate  water  supplies, 
the  Legislature  passed  the  Montana  Sanitation  in  Subdivisions  Act 
in  1961.  In  1973  the  law  was  changed  to  require  a  land  developer 
to  have  water  and  sewer  plans  reviewed  and  approved  by  the  De- 
partment of  Health  and  Environmental  Sciences  prior  to  filing  the 
plat  or  survey  with  the  county  clerk  and  recorder. 

2.  Need  and  Benefit 

People  must  have  a  place  to  live  and  work.  Providing  those 
places  results  in  the  essential  activity  of  land  subdivision  and 
development.  The  manner  in  which  land  originally  is  divided  can 
determine,  with  positive  or  negative  results,  the  future  develop- 
ment pattern  of  a  community.  Once  large  tracts  of  land  are  broken 
down  into  individual  parcels,  the  pattern  of  development  is  irre- 
trievably set.  Thus,  land  developers  take  actions  that  greatly 
affect  communities,  homeowners,  taxpayers,  the  governing  body  and 
the  general  public. 

Although  each  community  is  unique,  similar  opportunities  and 
problems  are  encountered  wherever  land  is  divided.  Local  offi- 
cials are  learning  that  land  developments  that  are  properly 
regulated  can  substantially  benefit  the  community.  Much  of  the 
form  and  character  of  a  community  is  determined  by  the  character 
of  subdivisions  and  the  standards  to  which  they  are  built. 

When  cities  or  counties  cannot,  or  do  not,  exert  proper 
control  over  the  division  of  land,  the  result  can  be  low  quality 
or  substandard  developments,  excessive  or  premature  development 
of  land,  or  partial  or  inadequate  development.  Many  of  the  most 
frustrating  community  problems  today  are  the  result  of  haphazard 
development. 


The  single  most  important  justification  for  subdivision 
regulation  is  the  safety  and  welfare  of  the  community.  The 
community  has  a  legitimate  interest  in  any  new  subdivision.  The 
original  layout  determines  the  character  of  the  area  or  community 
for  an  indefinite  period  of  time.  The  manner  in  which  the  subdi- 
vision is  designed  and  built  directly  affects  the  safety  and 
health  of  the  residents  and  the  community  at  large. 

Many  local  officials  believe  that  subdivision  regulations 
are  the  most  effective  land  use  tool  available  and  are  most 
useful  in  achieving  land  use  goals.  Subdivision  regulations 
influence  the  first  step  of  land  use  change,  the  creation  of  new 
parcels.  The  unpopularity  of  zoning  in  Montana  minimizes  its 
effectiveness  in  attaining  sound  land  development. 

Local  road  and  public  works  departments  have  found  that 
subdivision  regulations  directly  benefit  their  operations  and 
budget.  Properly  designed  and  constructed  streets  are  easier  and 
cheaper  to  maintain  and  repair. 


AN  IMPROPERLY  INSTALLED  CULVERT.  Subdivision  review  can  help 
ensure  that  public  facilities  are  properly  designed  and  construc- 
ted. Review  of  public  facilities  also  can  minimize  long  term 
maintenance  and  repair  costs  by  requiring  proper  installation. 


Careful  review  of  street  layout  can  prevent  excessively 
long  cul-de-sac  streets,  dead  end  streets,  and  steep  grades  that 
often  delay  fire  and  ambulance  vehicles  providing  emergency  ser- 
vices. In  addition,  police  and  sheriff  departments  point  out 
that  traffic  hazards  can  be  reduced  with  sound  design  of  street 
Intersections,  and  by  avoiding  confusion  among  street  names. 


School  districts  benefit  when  development  layouts  allow 
school  buses  to  operate  efficiently.  Proper  subdivision  design 
allows  safe  walking  routes  between  homes  and  schools. 

Subdivision  regulations  help  assure  that  water  and  sewer 
systems  have  mains  and  fittings  that  meet  the  standards  of  the 
municipality  and  are   compatible  with  existing  systems. 

Private  firms  involved  with  real  estate  financing  and  title 
transactions  can  benefit  from  subdivision  regulations.  Banks  and 
other  lending  institutions  know  that  properly  planned  and  re- 
viewed land  developments  are  sound  investments  and  better  risks 
for  loans  than  haphazard  developments.  Also,  mortgage  insurers, 
such  as  the  Federal  Housing  Administration  and  the  Veterans 
Administration,  often  require  their  own  standards  for  land  devel- 
opments, and  their  concerns  are  usually  met  by  local  subdivision 
regulations.  In  addition,  the  order  brought  to  the  land  records 
system  by  the  subdivision  approval  process  will  be  a  definite 
advantage  to  title  insurance  companies  and  others  involved  in 
title  transactions. 
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Developers  also  benefit.  A  properly  designed  subdivision  is 
more  marketable  and  usually  brings  a  higher  sale  price.  Buyers 
are  willing  to  pay  more  for  lands  that  provide  attractive,  well 
planned  building  sites,  all  season  access,  park  and  recreation 
areas,  and  orderly  road  systems. 

Ultimately,  the  local  taxpayer  is  a  real  beneficiary  of 
subdivision  regulations.  In  unreviewed  developments,  poorly  de- 
signed roads  and  other  facilities  often  must  be  repaired  or 
rebuilt  for  safety  or  health  reasons.  Usually,  improperly  desig- 
ned or  constructed  facilities  cost  the  taxpayer  not  only  through 
repair  or  reconstructions,  but  also  through  increased  maintenance 
demands. 


Benefits  In  Montana 


In  Montana  subdivision  regulations  are  the  most  effective 
land  use  regulatory  tool.  In  fact,  subdivision  regulations  are 
the  primary  local  development  regulatory  device  in  the  state. 


Subdivision  regulations  are  mandatory,  while  other  land  use  regu- 
lations, such  as  zoning,  are  optional  for  Montana  local  govern- 
ments. 

We  have  very  little  zoning  outside  of  municipalities,  pri- 
marily because  of  political  opposition.  Rural  citizens  simply 
have  not  accepted  county  zoning.  In  addition,  the  state's  county 
zoning  enabling  statute  makes  adoption  of  zoning  regulations  in 
the  unincorporated  area  difficult  because  it  allows  a  40  percent 
freeholder  protest  to  prevent  adoption  of  a  zoning  proposal. 

The  Montana  Subdivision  and  Platting  Act  goes  beyond  the 
traditional  subdivision  regulation  enabling  acts.  It  requires 
that  subdivision  review  and  approval  be  based  not  only  on  sound 
design,  but  also  on  eight  public  interest  criteria  that  allow 
consideration  of  location,  type  (density),  fiscal  impact  (reve- 
nues vs.  costs  of  services),  effects  on  agriculture,  wildlife  and 
natural  resources,  and  need. 

Also,  the  MSPA  requires  local  officials  to  consider  whether 
proposed  subdivisions  comply  with  an  adopted  comprehensive  plan 
in  subdivision  approval. 

Therefore,  in  Montana  effective  enforcement  of  carefully 
drafted  subdivision  regulations  can  provide  an  even  greater  bene- 
fit than  in  other  states. 


DEVELOPMENT  IN  FLOOD  HAZARD  AREA.    Floodwaters  breached  a  levee 
and  Inundated  this  mobile  home  site  located  in  the  floodplaln. 


UNSUITABLE  BRIDGE.  This  bridge  provides  access  to  a  residential 
subdivision.  Not  only  is  the  structure  unsafe  for  even  moderate 
traffic,  it  represents  potential  liability  problems,  and  will 
create  inconvenience  and  future  costs  for  replacement  when  It 
collapses. 


ACCESS  ROAD.  This  road  serves  a 
residential  development  that  was 
not  subject  to  subdivision  ap- 
proval. The  road  is  unsurfaced, 
has  an  excessive  grade  and  is 
causing  sloughing  of  the  side 
slope. 


UNSTABLE  FILL.   Decaying  limbs  and  other  unstable  materials  will 
accelerate  the  deterioration  of  this  rural  residential  road. 


B.  MONTANA  LEGAL  FRAMEWORK  FOR  SUBDIVISION  REGULATION 

The  legal  authority  for  regulation  of  land  subdivision  is 
complex.  Two  separate  statutes  are  involved,  each  with  supple- 
mentary administrative  rules.  By  law,  each  of  the  56  counties  and 
127  municipalities  enforce  their  own  local  subdivision  regula- 
tions.  In  addition,  the  legal  framework  has  been  affected  by 
state  Supreme  Court  decisions,  district  court  decisions,  state 
Attorney  General  Opinions,  and  city  and  county  attorney  opinions. 

Two  statutes  directly  govern  land  subdivisions,  and  the 
development  of  mobile  home  courts  and  condominiums:  the  Montana 
Subdivision  and  Platting  Act  (MSPA)  and  the  Montana  Sanitation  in 
Subdivisions  Act  (MSIS).  The  MSPA  requires  local  governments  to 
regulate  the  layout  and  design  of  land  subdivisions,  mobile  home 
parks,  recreation  vehicle  parks,  and  condominiums,  the  construc- 
tion of  improvements  within  subdivisions,  and  the  surveying  and 
filing  of  plats  and  certificates  of  survey. 

The  MSIS  requires  that  the  Montana  Department  of  Health  and 
Environmental  Sciences  (or  in  some  cases  qualified  local  health 
departments)  review  and  approve  plans  for  the  provision  of  water, 
sewage  disposal,  solid  waste  disposal  and  drainage  facilities 
related  to  subdivisions. 


1.  Montana  Subdivision  and  Platting  Act,  1973 

The  Montana  Subdivision  and  Platting  Act  (76-'3-101  et.  seq., 
MCA)  delegates  control  over  subdivisions  to  counties  and  mumci- 
pal  governments.  The  state  has  given  local  governments  the  power 
to  adopt  subdivision  regulations  and  regulate  the  design  of 
subdivisions  and  prohibit  subdivisions  in  areas  unsuitable  be- 
cause of  health  or  safety  hazards,  such  as  flooding,  polluted 
water,  high  ground  water,  or  unstable  soils  or  geology. 

The  MSPA  requires  all  municipalities  and  counties  to  adopt 
and  enforce  local  subdivision  regulations,  and  it  sets  out  a  list 
of  considerations  that  those  local  regulations  must  address.  The 
act  defines  as  "subdivisions"  those  land  divisions  that  create 
parcels  less  than  20  acres,  mobile  home  parks,  recreation  vehicle 
parks  and  condominiums.  Local  government  must  evaluate  develop- 
ments qualifying  as  subdivisions  under  the  definition  and  deter- 
mine whether  to  approve,  conditionally  approve  or  disapprove  the 
proposed  development. 

The  MSPA  requires  that  the  local  approval  be  based  on  whe- 
ther the  subdivision  (1)  complies  with  the  standards  and  require- 
ments of  the  local  subdivision  regulations,  and  (2)  is  in  the 
public  interest  based  on  eight  specified  criteria.  In  addition, 
the  act  requires  local  government  to  consider  whether  a  subdivi- 
sion would  be  in  conformance  with  an  adopted  comprehensive  plan. 


To  aid  local  officials  in  reviewing  proposed  subdivisions 
the  MSPA  requires  developers  of  subdivisions  with  six  or  more 
lots  to  prepare  an  environmental  assessment  that  is  intended  to 
provide  facts  and  information  regarding  the  site,  and  a  report  on 
community  impacts. 

Under  the  MSPA,  subdividers  must  meet  a  park  and  playground 
requirement  —  1/9  of  the  combined  area  of  those  lots  less  than  5 
acres,  and  1/12  of  the  combined  area  of  those  lots  between  5  and 
10  acres.  The  park  requirement  can  be  met,  at  the  discretion  of 
the  governing  body,  through  a  dedication  of  land  to  the  public,  a 
donation  of  cash-in-lieu  of  land,  or  a  permanent  reservation  of 
land  to  a  property  owners'  association. 

The  MSPA  promotes  procedural  due  process*  by  setting  out 
public  notice  and  hearing  requirements.  Txcept  in  the  case  of 
"minor  subdivisions"  (subdivisions  with  five  or  fewer  lots  where 
no  park  land  will  be  dedicated  to  the  public)  a  formal  public 
hearing  must  be  held  during  the  preliminary  plat  approval  pro- 
cess. A  notice  of  the  hearing  must  be  published  in  a  local 
newspaper  at  least  15  days  before  the  hearing,  and  property 
owners  and  holders  of  contracts  for  deed  to  lands  adjoining  the 
proposed  subdivision  must  be  notified  of  the  hearing  by  certified 
mail . 

When  a  hearing  is  held  by  a  planning  board,  the  board  must 
make  its  recommendation  to  the  governing  body  within  10  days 
following  the  hearing. 

Minor  subdivisions  qualifying  for  summary  review  are  not 
subject  to  the  public  hearing  requirement.  However,  local  gov- 
ernments can  comply  with  constitutional  due  process  requirements 
and  Montana's  Open  Meeting  Law  by  publishing  notice  and  consid- 
ering the  minor  subdivision  at  a  regular  meeting,  which  must  be 
open  to  the  public  under  Montana  law. 

Substantive  d^ue  process  is  assurance,  primarily  for  the 
developer,  that  land~use  requirements:  are  reasonable,  implement 
local  government  goals,  relate  to  public  health,  safety  and 
general  welfare  and  will  not  result  in  a  "taking"  of  property  by 
rendering  it  without  economic  value.  Montana  law  places  respon- 
sibility for  substantive  due  process  primarily  on  local  units  of 
government  as  they  adopt  local  subdivision  regulations.  The 
Montana  Department  of  Commerce  has  published  a  MODEL  SUBDIVISION 
REGULATIONS  that  suggests  not  only  procedural  provisions  but  also 
design  standards  and  other  substantive  provisions  to  serve  as  a 
guide  to  local  units  of  government. 


*  Property  owners  have  certain  constitutional  rights  that  may  not 
be  abridged  by  land  use  regulations.  The  U.S.  Supreme  Court  and 
lower  federal  courts  have  established  standards  of  procedure  that 
land  use  regulations  must  incorporate  to  protect  property  rights. 


2.  Montana  Sanitation  in  Subdivisions  Act,  1961 

The  Montana  Sanitation  in  Subdivisions  Act  (76-4-101,  et. 
seq.,  MCA)  was  first  passed  in  1961.  The  impetus  for  enacting 
the  act  originally  was  to  prevent  contamination  of  drinking  water 
by  septic  systems  and  cesspools.  Its  purpose  has  become  broad- 
ened over  the  years  to  include  protecting  the  public  health 
through  the  review  and  approval  of  proposed  water,  sewer,  solid 
waste,  and  drainage  in  all  subdivisions  and  most  land  divisions 
that  are  exempt  from  local  government  review.  Condominiums, 
mobile  home  and  recreational  vehicle  parks  also  are  subject  to 
sanitation  review  under  MSIS. 

Generally,  the  Montana  Department  of  Health  and  Environmen- 
tal Sciences  (DHES)  approves  the  sanitation  facilities  in  subdi- 
visions and  other  land  divisions.  In  1985  the  Legislature  amen- 
ded the  MSIS  to  allow  local  health  agencies  that  have  qualified 
personnel  to  accept  authority  for  sanitation  approval  over  cer- 
tain land  divisions.  Those  include  divisions  that  will  create 
five  or  fewer  parcels  with  on-site  water  and  sewage  disposal 
facilities  and  divisions  proposed  to  connect  to  municipal  sys- 
tems where  no  extension  of  the  system  is  needed. 

The  types  of  developments  subject  to  sanitation  review  under 
the  MSIS  parallel  those  required  to  be  reviewed  under  the  MSPA 
with  one  major  addition.  Parcels  that  are  exempt  from  local 
government  review  under  MSPA  through  use  of  exemptions  such  as 
the  "occasional  sale"  or  "family  transfer"  still  are  subject  to 
sanitation  approval  under  the  MSIS.  Not  only  are  parcels  created 
through  such  exemptions  subject  to  DHES  review,  but  any  remaining 
parcels  of  less  than  20  acres  that  result  from  use  of  the  exemp- 
tions must  receive  sanitation  approval  under  MSIS. 

All  final  subdivision  plats  and  certificates  of  survey  show- 
ing parcels  created  by  the  occasional  sale  or  family  transfer 
exemptions  must  have  a  certification  of  sanitation  approval  be- 
fore they  may  be  filed  in  the  Clerk  and  Recorder's  office.  In 
addition,  mobile  home  and  recreation  vehicle  parks  and  subdivi- 
sions created  by  rent  or  lease  must  receive  sanitation  approval 
even  though  no  final  subdivision  plat  or  certificate  of  survey  is 
filed. 


3.  Legal  Opinions  Affecting  The  MSPA  And  MSIS 

A  large  number  of  Montana  Supreme  Court  and  district  court 
cases  and  Attorney  General  opinions  have  shaped  the  interpreta- 
tion and  enforcement  of  the  MSPA  and  the  MSIS.  For  the  MSPA 
alone,  there  are  more  than  75  separate  binding  legal  rulings.  In 
addition,  city  and  county  attorney  opinions  affect  the  admini- 
stration of  subdivision  regulations  by  the  individual  local  ju- 
risdictions. 

Local  officials  are  bound  by  Supreme  Court  decisions  and  by 
Attorney  General  Opinions  unless  those  opinions  are  overruled  by 


Supreme  Court  decisions.  District  court  decisions,  on  the  other 
hand,  are  binding  only  on  the  parties  involved  but  do  provide 
useful  guidance  to  other  local  governments  in  administering  the 
subdivision  laws. 

A  large  percentage  of  the  legal  opinions  issued  by  the 
Attorney  General  and  courts  have  focused  on  the  use  of  the  exemp- 
tions and  whether  particular  uses  of  the  exemptions  are  "...adop- 
ted for  the  purpose  of  evading  ..."  the  MSPA. 

The  Montana  Supreme  Court  issued  a  ruling  in  1964  that  was 
considered  a  national  precedent.  In  Billings  Properties  v.  Yel- 
lowstone County  the  Court  upheld  a  state  law  allowing  local 
government  to  require  park  dedication  as  a  condition  of  subdivi- 
sion approval.  The  Court  reasoned  that  residents  of  the  subdivi- 
sion create  a  need  for  park  facilities  and  therefore  requiring 
dedication  of  parkland  to  meet  the  needs  of  the  subdivision  is 
valid.  The  ruling  was  made  in  response  to  a  challenge  of  a  park 
dedication  provision  of  the  previous  subdivision  law.  Plats  of 
Cities  and  Towns,  which  served  as  the  basis  for  the  current  park 
provision  in  the  MSPA. 

In  1978  the  Supreme  Court  held  that  the  requirement  for  a 
public  interest  determination  based  on  the  eight  public  interest 
criteria  applies  to  minor  subdivisions.  Also,  the  Court  ruled  in 
1980  that  where  a  governing  body  reviews  and  approves  a  subdivi- 
sion in  violation  of  the  Montana's  open  meeting  law  the  approval 
is  invalid. 

Other  key  Supreme  Court  cases  affecting  the  MSPA  include  a 

1975  ruling  that  certificates  of  survey  are   exempt  from  review  by 

the  planning  board,  and  that  no  fee  for  reviewing  certificates  of 
survey  may  be  charged  by  the  county. 

The  Attorney  General  has  issued  many  opinions  regarding  the 
MSPA  in  response  to  requests  for  opinions.  In  one  key  opinion  he 
defined  "immediate  family"  to  mean  the  spouse  of  the  landowner 
and  the  children  or  parents  of  the  landowner  by  blood  or 
adoption. 

Attorney  General  opinions  have  held  that  units  of  local 
government  are  empowered  to  determine  the  circumstances  under 
which  use  of  the  exemptions  constitutes  an  attempt  to  evade  the 
purpose  of  the  MSPA. 

The  Attorney  General  issued  an  opinion  in  1983  that,  because 
local  governments  are  empowered  to  determine  when  the  use  of 
exemptions  constitute  an  attempt  to  evade  the  Act,  local  offi- 
cials can  require  a  landowner  to  present  evidence  that  he  is 
entitled  to  the  exemption. 

In  1980  the  Attorney  General  held  that  deeds  and  contracts 
for  deeds  that  convey  land  in  violation  of  the  MSPA  are  voidable. 
Violations  of  the  MSPA  may  be  corrected  by  voiding  the  improper 
conveyance  and  conveying  the  land  in  accordance  with  MSPA. 
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C.  PLATS  vs.  CERTIFICATES  OF  SURVEY;  SUBDIVISIONS  vs. 
EXEMPTED  DIVISIONS 

Under  the  MSPA,  land  divisions  fall  into  either  the  category 
of  subdivisions,  or  into  one  of  three  categories  that  do  not 
require  local  government  subdivision  review. 

First  category  (subdivisions):  those  land  divisions  that  require 
subdivision  review  and  approval  by  the  governing  body,  and 
filing  of  a  subdivision  plat  with  the  county  clerk  and 
recorder  before  title  to  lots  can  be  transferred. 

Second  category  (divisions  exempt  from  local  approval  but  requir- 
ing a  survey):  land  divisions  that  are  exempt  from  local 
government  review  and  approval  as  subdivisions,  but  which 
must  be  surveyed  and  a  certificate  of  survey  filed  (without 
local  subdivision  approval)  before  title  can  be  transferred. 

Third  category  (divisions  exempt  from  local  review  and  sur- 
veying): land  divisions  that  can  be  made  without  a  survey 
and  without  local  subdivision  approval. 

Fourth  category  (minor  redesign  of  platted  subdivisions):  land 
divisions  creating  five  or  fewer  lots  or  minor  redesign 
within  platted  subdivisions  that  do  not  need  local  govern- 
ment approval,  but  need  to  be  surveyed  and  the  survey  filed 
as  an  amended  subdivision  plat. 


WHENEVER  LOCAL  GOVERNMENT  APPROVAL  IS  REQUIRED,  THE  DIVISION  OF 
LAND  IS  A  SUBDIVISION,  AND  THE  SURVEY,  IF  REQUIRED,  MUST  BE 
FILED  AS  A  FINAL  SUBDIVISION  PLAT. 


Generally,  surveys  of  land  divisions  that  do  not  need  local 
government  approval  as  subdivisions  may  be  filed  as  certificates 
of  survey.  Certificates  of  survey,  while  not  needing  governing 
body  approval,  must  meet  drafting  standards  and  filing  require- 
ments specified  in  administrative  rules  adopted  by  the  Montana 
Department  of  Commerce  as  Uniform  Standards  for  Certificates  of 
Survey  (ARM  8.94.3002). 

1.  First  Category  (Subdivisions) 

In  the  first  category,  land  divisions  that  create  parcels 
less  than  20  acres  in  size  must  be  reviewed  and  approved  as 
subdivisions  by  the  governing  body,  and  the  surveys  must  be  filed 
as  subdivision  plats.  This  category  also  includes  amendments  to 
existing  subdivision  plats,  as  well  as  plats  dividing  unplatted 
land. 

Parcels  of  less  than  20  acres  created  by  rent  or  lease, 
rather  than  by  sale,  must  have  local  subdivision  approval,  but  no 
survey  or  final  plat  is  necessary. 
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2.   Second  Category  (Divisions  exempt  from  local  review  but 
requiring  a  survey) 

The  second  category  encompasses  land  divisions  that  are  not 
subject  to  local  subdivision  review  but  are  subject  to  the  sur- 
veying requirements.  The  exceptions  to  local  subdivision  review 
include  any  land  division  creating  new  parcels  20  acres  or  lar- 
ger. Parcels  20  acres  or  larger  that  cannot  be  described  as  a 
1/32  or  larger  aliquot  part  of  a  government  section  [see  diagram 
on  next  page],  although  exempt  from  subdivision  review,  must  be 
surveyed. 

This  second  category  also  includes  a  series  of  exemptions 
that  allow  creation  of  parcels  less  than  20  acres  but  for  which  a 
field  survey  must  be  conducted  and  a  certificate  of  survey  filed. 
Those  exemptions  include: 

•  an  occasional  sale  (which  allows  one  division  from  a  tract  in 
any  12  month  period); 

•  a  gift  or  sale  to  a  member  of  the  immediate  family; 

t  relocation  of  a  common  boundary  between  parcels;   and 

•  creation  of  a  parcel  to  be  used  strictly  for  agricultural 
purposes. 

All  parcels  in  this  category  must  be  surveyed  by  a  regis- 
tered land  surveyor,  and  a  certificate  of  survey  filed  with  the 
county  clerk  and  recorder  before  the  title  can  be  transferred. 

Under  a  1985  legislative  amendment  to  the  MSPA,  certificates 
of  survey  creating  parcels  20  acres  or  larger  must  be  accompanied 
by  a  statement  from  the  governing  body  that  road  access  and  easements 
to  the  parcels  are  suitable,  or  a  statement  that  road  access  and 
easements  are  unsuitable  and  fire,  ambulance,  snowplowing  and 
similar  services  will  not  be  provided  to  the  parcels. 


3.  Third  Category  (divisions  exempt  from  subdivision 
approval  and  surveying) 

The  third  category  includes  divisions  that  need  not  be 
approved  or  surveyed.  First,  parcels  that  can  be  described  as 
1/32  or  larger  aliquot  parts  of  a  section  [see  diagram  on  next 
page]  need  not  be  approved  or  surveyed.  However,  deeds,  con- 
tracts for  deeds  or  other  instruments  conveying  ownership  must  be 
accompanied  by  a  statement  from  the  governing  body  that  road 
access  and  easements  to  the  parcels  are  suitable,  or  a  statement 
that  road  access  and  easements  are  unsuitable  and  fire,  ambu- 
lance, snowplowing  and  similar  services  will  not  be  provided  to 
the  parcels. 

Second,  divisions  of  land  less  than  20  acres  in  size  need 
not  be  reviewed  or  surveyed  if  they: 
t  are  created  by  a  court  order  or  operation  of  law; 
«  may  be  created  through  eminent  domain; 
•  provide  securities  for  construction  loans  or  mortgages; 
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t  separate  interest  in  oil,  gas,  minerals  or  water  from  surface 
ownership; 

•  create  cemetery  lots; 

t  create  a  reservation  of  a  life  estate;  or 

•  create  parcels  for  lease  as  farming  or  agricultural  land. 

•  may  be  described  by  reference  to  highway  plans  on  file 

4.    Fourth   Category   (minor  redesign  of  platted  subdivisions) 

The  divisions  in  the  fourth  category  are  somewhat  unusual  in 
that  they  are  made  as  amendments  to  a  platted  subdivision,  but  do 
not  need  governing  body  approval.  Within  a  platted  subdivision 
five  or  fewer  lots  may  be  redesigned  (through  boundary  reloca- 
tions) or  aggregated  without  approval  by  the  governing  body.  The 
divisions  must  be  surveyed  and  and  an  amended  plat  filed.  Rather 
than  the  usual  signature  of  the  governing  body,  a  statement  of 
this  exemption  must  appear  on  the  face  of  the  amended  plat. 

DIAGRAM:  ALIQUOT  PARTS  OF  A  SECTION 

Section  11 


This  diagram  shows  Section  11 
divided  into  4  quarter  sections. 
Quarter  sections  are  called  1/4 
aliquot  parts,  meaning  4  equal 
parts.  The  highlighted  quarter^' 
section  is  called  the  northwest 
quarter  of  Section  U,  written  as 
NW  1/4  of  Section  11. 
The  southwest  quarter  (SW  1/4)  is 
further  divided  into  4  quarter- 
quarter  sections  (or  1/16  aliquot 
parts  of  a  section) . 
The  highlighted  quarter-quarter 
section  is  called  the  southwest 
quarter  of  the  southwest  quarter 
(SW  1/4  SW  1/4  of  Section  11). 

This  insert  shows  the  SW  1/4  of 
Section  11  divided  into  4  quar- 
ter-quarter sections.  The  NW  1/4 
SW  1/4  has  been  divided  into 
halves. 

This  tract  is  the  north  half  of  ^ 
the  northwest  quarter  of   the 
southwest  quarter,  written  N  1/2 
NW  1/4  SW  1/4  of  Section  11. 
This  tract  is  the  west  half  of 
the   southwest  quarter  of  the  \ 
southwest  quarter,  or  W  1/2  SW 
1/4  SW  1/4  of  Section  11. 
Each  of  these  highlighted  tracts  is 
a  1/32  aliquot  part  of  a  section. 
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D.  BASICS  OF  PROPER  SUBDIVISION  DESIGN 

Proper  subdivision  design  and  construction  may  be  the  most 
important  result  of  subdivision  regulations.  Good  subdivision 
design  requires  an  understanding  of  basic  elements  in  creating 
functional,  balanced,  convenient,  safe  and  pleasant  neighbor- 
hoods. Achieving  a  well  designed  subdivision  depends  not  only  on 
technical  knowledge,  but  also  on  coordination  among  the  activi- 
ties of  the  subdivider,  governing  body,  planning  board  and  other 
officials. 

The  MSPA  is  not  intended  to  give  local  government  the  au- 
thority to  impose  design  standards  that  are  excessive  or  unreal- 
istic. Design  standards  should  bear  a  reasonable  relation  to 
the  need  for  protection  of  public  health  and  safety,  and  to  meet 
the  community's  land  use  and  development  objectives.  It  is, 
however,  in  the  best  interest  of  the  community  and  residents  that 
proper  review  be  provided  to  achieve  the  optimal  design  for  each 
building  site.  The  initial  land  divisions  and  the  decisions  made 
by  the  local  government  regarding  those  divisions  will  influence 
the  future  character  of  the  community. 

Design  standards  will  vary  from  community  to  community,  but 
a  number  of  basic  design  concepts  apply  virtually  everywhere. 
Local  officials  should  adopt  specific  standards  only  after  care- 
ful study  and  evaluation  to  assure  that  they  are  tailored  to  each 
community  and  its  needs  and  conditions. 


1.  Basic  Subdivision  Designs 

Although  an  infinite  number  of  variations  can  be  derived, 
subdivision  design  can  be  categorized  into  three  basic  concepts: 
grid,  curvilinear,  and  cluster. 


The  grid  system  is  a  tradi- 
tional design  for  subdivisions 
and  townsites  in  Montana.  It 
uses  streets  and  lots  at  right 
angles  and  forms  a  grid  pattern. 
The  grid  system  has  a  number  of 
drawbacks.  It  requires  the  great- 
est length  of  roads  and  utili- 
ties, creating  greater  costs  for 
initial  construction  and  mainte- 
nance. This  system  encourages 
through  traffic  with  the  added 
noise,  dust  and  hazards,  and  It 
creates  a  maximum  of  hazardous 
four-way  Intersections.  It  is 
also  inappropriate  in  hilly  or 
steep  areas  where  street  and  lot 
layout  should  complement  the  ter- 
rain to  minimize  cutting  and 
filling  and  drainage  crossings. 
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The  curvilinear  system  in- 
corporates curves  and  bendr  in 
the  lot  and  street  layout.  The 
layout  of  lots  and  streets  can  be 
tailored  to  the  natural  terrain, 
reduce  the  number  of  drainage 
crossings,  add  variety  to  the 
development,  and  serve  the  same 
number  of  lots  with  fewer  miles 
of  roads  and  utilities. 


The  cluster,  or  open  space, 
design  organizes  smaller  lots 
into  groups  or  clusters.  The 
subdivider  can  concentrate  devel- 
opment in  areas  where  topography, 
geology  and  soils  are  most  suit- 
able for  building.  The  less 
suitable  areas  can  be  left  in 
their  natural  or  open  state  as 
common  area  for  parks  or  open 
space. 

The  major  advantage  is  that 
it  allows  high  quality  develop- 
ment at  minimum  cost.  The  miles 
of  streets  and  utilities  can  be 
greatly  reduced,  saving  both  in- 
stallation and  maintenance  costs. 
Greater  variety  of  layout  and 
preservation  of  natural  features 
and  provision  of  open  space  are 
offered  by  the  cluster  design. 


•yy/y^yi^s 


In  reality,  good  subdivision  designs  make  use  of  elements  of 
all  three  basic  concepts.  In  rural  areas  and  in  hilly  terrain 
cluster  and  curvilinear  design  can  make  more  efficient  use  of 
space,  roads  and  utilities,  and  can  be  used  to  preserve  natural 
features  and  terrain.  In  Montana,  however,  much  of  the  subdivi- 
sion activity  occurs  adjacent  to,  or  near,  cities  and  towns  and 
must  tie  into  the  existing  grid  patterns  that  characterize 
municipalities. 
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2.  Physical  Characteristics  of  the  Site 

The  effect  of  an  area's  physical  characteristics  Is  an 
Important  factor  that  must  be  considered  in  designing  and  re- 
viewing any  subdivision.  Soils,  geologic  conditions,  slopes, 
streams,  drainages,  and  water  table  all  affect  the  cost  of  con- 
struction and  long  term  maintenance  of  houses  and  improvements. 
In  many  cases  these  factors  are  so  important  that  they  determine 
whether  a  site  is  even  suitable  for  development. 


PROPER  SUBDIVISION  DESIGN  NECESSARILY  BEGINS  WITH  A  THOROUGH 
UNDERSTANDING  OF  THE  NATURAL  TERRAIN  AND  FEATURES  AND  A 
COMMITMENT  TO  PLAN  AND  DESIGN  THE  DEVELOPMENT  IN  COMPATIBILITY 
WITH  THOSE  NATURAL  FEATURES. 


Steep  slopes  present  special  problems  for  development,  espe- 
cially where  the  slope  is  composed  of  unstable  or  highly  erodable 
soils.  To  avoid  sloughing  or  slumping,  care  must  be  taken  not  to 
cut  the  toe  of  the  slope  in  constructing  roads  or  homesites. 


Slopes  affect  the  location 
and  roads.  Level  areas  are 
sites  because  less  cutting  and 
affects  the  operation  of  septi 
of  septic  tank  effluent  reach 
steep  terrain,  health  regulati 
may  be  used  for  drainfields,  us 

roads  confined 
to  flatter  areas 


of  building  sites,  septic  systems 
preferred  locations  for  building 

filling  is  needed.  Slope  also 
c  systems.  To  avoid  a  possibility 
ing  the  surface  of  the  ground  in 
ons  limit  the  allowable  slope  that 
ually  to  less  than  15  percent. 


brook  crossing  at  least 
difficult  topographic 
location 


lots  back  on 
stream  leaving 
it  in  natural 
state 


steep  area  either  made 
part  of  other  lots  or 
reserved  as  common  open 
space  area 
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Design  and  construction  of  roads  is  greatly  affected  by  the 
terrain.  In  steep  terrain,  constructing  roads  diagonally  across 
natural  contours  minimizes  cutting  and  filling,  thus  reducing  the 
costs  for  culverts  and  dirt  moving  and  minimizes  the  chances  of 
sloughing.  Roads  built  parallel  to  the  slope  have  excessive 
grades  and  tend  to  accelerate  erosion  and  create  problems  with 
storm  runoff. 


Roads  planned  to  minimize  the  number  of  natural  drainage 
crossings  require  less  design  work  and  fill.  Where  a  road 
crosses  a  drainage,  a  culvert  of  sufficient  size  is  necessary  to 
avoid  washing  and  erosion.  Adequate  culverts  or  bridges  are 
necessary  where  roads  cross  streams.  When  inadequate  culverts 
are  used,  or  are  improperly  installed,  erosion  and  subsequent 
costly  repairs  result. 

Small  streams  and  natural 
drainages  require  special  consid- 
eration. Where  a  stream  or  drain- 
age crosses  the  middle  of  a  lot, 
useable  space  within  the  lot  Is 
greatly  reduced.  By  aligning  lot 
lines  along  the  center  of  the 
stream  bed  or  drainage,  more  de- 
sirable and  useable  lots  can  be 
created.  An  adequate  sized  buil- 
ding lot  can  be  ensured  by  enlar- 
ging the  lot  to  allow  an  easement 
or  open  space  along  the  stream  or 
drainage. 


By  locating  streams  along 
side  or  rear  lot  lines  the  natur- 
al stream  bank  can  be  preserved, 
and  the  lot  owners  can  avoid 
costly  driveway  culverts  or  brid- 
ges that  are  needed  when  lots 
front  on  the  stream. 


Poor  lot   hyout  along  stream  wastes  land  and 
minimizes  access. 


Stream  along  rear  lot  line  improves  access  lor 
homeowners. 


Poor  drainage  pattern  through  the  center  ol  a  lot. 


- 1  Jl,, 


The  drainage  pattern  is  improved  by  arranging  lot 
lines  so  that  drainage  occurs  along  the  lot  line. 
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Areas  subject  to  frequent  flooding  make  poor  building  sites. 
Not  only  is  damage  from  flood  waters  a  concern,  but  frequently 
those  areas  have  high  water  tables,  which  affect  basements  or  the 
proper  functioning  of  septic  systems.  Flood  waters  are  a  concern 
for  septic  systems  because  of  the  possibility  for  siltation  and 
erosion  that  can  destroy  a  drainfield.  Also,  obtaining  insurance 
for  buildings  located  in  flood  hazard  areas  can  be  difficult. 


Often,  flood  hazard  areas 
can  be  utilized,  either  for  park 
or  open  space,  or  by  oversizing 
lots  and  allowing  the  rear     yard 

space       to    extend    into       the       flood         Areas  which  flood  ibould  be  included  in  the  rear 
prone    area  .  portion  ol  oversize  lots,  or  left  as  open  space 


3.  Street  and  Lot  Layout 

Road  systems  within  a  subdivision  ideally  exhibit  five  char- 
acteristics: (1)  the  roads  allow  safe  and  convenient  access  to 
each  lot;  (2)  each  road  serves  a  definite  function;  (3)  the  roads 
are  located  and  designed  to  minimize  the  impact  on  the  natural 
terrain;  (4)  the  road  layout  provides  convenient  vehicle  and 
pedestrian  travel  throughout  the  subdivision;  and  (5)  the  road 
layout  is  coordinated  with  the  road  patterns  of  the  community. 

The  principal  functions  of  residential  roads  are  to  provide 
access  to  individual  lots,  to  accommodate  their  prospective  traf- 
fic volumes,  and  to  allow  safe  and  convenient  entry  and  travel 
for  emergency  vehicles  and  snow  removal  and  road  maintenance 
equipment. 

The  function  that  a  street  is  intended  to  serve  will  deter- 
mine both  its  right-of-way  width  and  its  pavement  width.  A 
street  serving  a  high  density  subdivision  may  need  wider  pavement 
than  one  which  serves  a  low  density  residential  area.  Both 
greater  volumes  of  traffic  and  a  higher  likelihood  of  on-street 
parking  create  the  need  for  a  wider  road.  Collector  and  arterial 
streets  carry  more  traffic  volume,  usually  at  higher  speeds,  and 
must  be  wider  and  built  with  a  more  substantial  base  and  surfacing. 

Right-of-way  widths  are  affected  by  the  need  for  wider 
pavement,  the  need  for  snow  storage  areas,  sidewalks,  utilities, 
street  lights  and  fire  hydrants. 
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Within  any  of  the  three  basic  subdivision  concepts,  a  number 
of  specific  design  features  are  desirable.  Lots  that  are  approx- 
imately rectangular  generally  have  the  most  useable  space  and 
avoid  unusual  corners,  points  or  remote  areas  that  cannot  be  used 
effectively  as  part  of  a  building  site.  Often  topography,  street 
layout  and  the  configuration  of  the  original  tract  dictate  that 
many  lots  cannot  be  rectangular.  However,  in  most  cases  careful 
design  can  eliminate  most  odd-shaped  lots  with  excessive  jogs, 
extreme  angles  and  unuseable  portions.  Lots  almost  always  can  be 
designed  to  allow  side  lot  lines  to  be  approximately  perpen- 
dicular to  frontage  streets. 


Corner  lots  that  are  larger 
than  interior  lots  provide  an 
adequate  building  site  even  with 
setbacks  on  two  sides.  Through 
lots  —those  with  street  frontage 
on  the  front  and  the  rear—  are 
undesirable  because  of  reduced 
privacy  and  increased  exposure  to 
traffic. 


1 1-_4__J 
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Corner  lots  should  be  wider  so  that  distance 
equal  to  a  front  set-back  can  be  allowed  between 
the  building  and  both  streets. 


Lots  whose  length  does  not  exceed  3  or  4  times  their  width 
usually  have  a  maximum  percentage  of  useable  space.  When  devel- 
oping an  odd  shaped  tract  fronting  on  an  existing  road,  exces- 
sively deep  lots  can  be  avoided  by  designing  a  cul-de-sac  that 
provides  access  to  more  desirably  shaped  lots. 


Sj<C^SS/i'<f//'     ^0*^/0  /tf/^ 
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Angled  lot  lines  and  intersecdons  should  Improved  lot  layout 

not  be  allowed. 


Improved  lot  layout  and  better  intersection 
design 


Traffic  safety  Is  greatest  where  the  angle  of  street  inter- 
sections approximates  90  degrees.  Even  with  curvilinear  street 
design,  approximate  right  angle  intersections  are  possible. 


•,  i  •<:■■■ 

(•  1     1 — 1 — ^ 
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Proper  road  networks  can  be  designed  under  a  variety  of  lot  layouts. 
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E.  ELEMENTS  OF  LOCAL  GOVERNMENT  REVIEW  AND  APPROVAL 


The  Legislature  has  provided  procedures  under  which  a  pro- 
posed subdivision  must  be  reviewed.  The  procedures  are  intended 
to  assure  that  the  governing  body  has  sufficient  time  and  infor- 
mation to  adequately  review  the  proposal  and  make  a  decision  that 
will  protect  the  interests  of  the  general  public.  The  statutory 
procedures  also  try  to  protect  the  rights  of  the  subdivider  by 
assuring  that  the  process  is  completed  as  expeditiously  as  possi- 
ble in  order  that  a  decision  is  made  with  a  minimal  delay. 

The  procedures  required  under  MSPA  provide  for  adequate 
preparation  by  both  the  subdivider  and  the  local  government  to 
assure  development  of  quality  subdivisions  that  meet  the  objec- 
tives of  the  subdivider,  the  community  and  the  future  residents 
of  the  proposed  subdivision. 

The  local  subdivision  review  process  can  be  described  as  a 
three-phase  procedure:  (1)  pre-appl ication  review,  (2)  prelimi- 
nary plat  review,  and  (3)  final  plat  approval  and  filing. 


PHASE  1 
PRE-APPLICATION 


PHASE  2 
PRELIMINARY  PLAT 


PHASE  3 
FINAL  PLAT 


Subdivider: 

•  submits 

Pre-appl ication 


Subdivider: 

•  submits  Prelim. 
Plat  Application 


Subdivider: 

•  submits  Final  Plat 
Application 


Subdivision  Admin- 
istrator (or  plan- 
ning Board): 

•  meets  with 
subdivder 

•  discusses 
requirements, 
procedures 

•  inspects  site 


Sub.  Administrator: 

•  reviews  application 

•  publishes  notice 

•  notifies  adjacent 
property  owners 

•  inspects  site 

•  prepares  staff  report 


Planning  Board: 
•  holds  hearing 
t  makes  recommendation 


Sub.  Administrator: 

•  reviews  application 

•  works  with  subdivider 
on  full  compliance 

•  makes 
recommendation 


Governing  Body: 

t  gives  final  approval 


Governing  Body: 
t  makes  final  decision 
on  prelim,  plat 


Clerk  and  Recorder: 

•  examines  final  plat 

•  files,  if  in 
compliance 
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1.  Pre-Application  Meeting 

The  subdivider  is  encouraged  to  participate  in  a  pre-appli- 
cation  conference  with  the  planning  staff  or  planning  board 
before  preparing  a  preliminary  plat.  In  a  pre-appl ication  meet- 
ing the  subdivider  can  be  briefed  on  the  local  subdivision  regu- 
lations and  the  standards  and  procedures  the  local  government 
uses  to  review  and  approve  a  subdivision.  Also,  he  can  be  ad- 
vised of  any  inherent  problems  his  proposal  may  encounter  during 
the  preliminary  plat  review  process. 

Local  subdivision  regulations  often  outline  the  information 
that  is  desired  at  the  pre-appl ication  meeting.  Typically,  a 
sketch  plan  is  presented  by  the  applicant  that  shows  the  approxi- 
mate layout  of  proposed  lots,  roads,  culverts,  bridges,  access 
routes,  water  and  sewer  facilities,  utility  and  other  rights-of- 
way,  parks  and  open  space,  and  other  facilities.  The  sketch  plan 
also  should  show  existing  roads,  buildings,  improvements,  adja- 
cent land  uses  and  surface  waters.  The  information  for  the  pre- 
appl  ication  meeting  usually  includes  a  description  of  the  general 
terrain,  natural  features  and  other  information  that  will  help  in 
the  analysis  of  the  proposal. 


A  SAMPLE  SKETCH  PLAN 


n/f  ■smith  /^ 
/ 


NOTE 

STTB  Z0h«O 

R-A--10,5iNOt-E 


MAP 

HAMPSHIRE    HILLS 
ANYWHERE  ,  NEW  HAMPSHIRE 

Fred  Jone»  -  Coot-lh.n^   Engineer 
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The  subdivision  administrator  should  be  prepared  to  discuss 
all  the  requirements  and  standards  that  a  proposed  subdivision 
must  meet.  For  example,  at  the  pre-appl  ication  meeting  the 
subdivider  can  be  alerted  to  the  requirements  of  local  govern- 
mental units  such  as  the  fire,  solid  waste,  and  weed  management 
districts,  and  the  municipalities  (where  applicable),  as  well  as 
those  of  the  county.  The  standards  that  the  governing  body  uses 
to  evaluate  the  eight  public  interest  criteria  should  be  discus- 
sed with  the  subdivider  to  give  an  indication  of  how  the  proposal 
might  be  rated  for  a  determination  of  public  interest  and  confor- 
mance to  the  comprehensive  plan. 

The  pre-appl ication  meeting  can  be  very  beneficial  to  the 
subdivider,  not  only  by  acquainting  him  with  the  local  regula- 
tions, but  also  by  identifying  appropriate  changes  in  design  that 
can  be  made  before  considerable  time  and  expense  is  invested,  and 
by  determining  how  the  proposal  might  conform  to  the  comprehen- 
sive plan  and  the  public  interest  criteria. 


2.  Review  and  Approval  of  the  Preliminary  Plat 

The  following  describes  the  process  for  reviewing  and  appro- 
ving the  preliminary  plat  for  a  subdivision  containing  six  or 
more  lots.  Minor  subdivisions  (those  containing  five  or  fewer 
lots)  are  reviewed  under  a  different  process.  The  procedures  for 
reviewing  and  approving  minor  subdivisions  and  other  special 
types  of  subdivisions  are   outlined  at  the  end  of  this  chapter. 

To  formally  initiate  the  process  of  review  and  approval,  the 
subdivider  is  required  to  submit  certain  information.  The  MSPA 
sets  out  the  basic  framework  for  the  required  information  and 
allows  the  local  government  to  specify  in  its  subdivision  regula- 
tions exactly  what  must  be  submitted  by  the  subdivider. 


THE  PRELIMINARY  PLAT  REVIEW  AND  APPROVAL  PHASE  IS  THE  MOST 
IMPORTANT  PHASE  OF  THE  SUBDIVISION  APPROVAL  PROCESS.  This  is  the 
one  phase  in  the  entire  approval  process  that  allows  the  local 
government  to  require  changes  in  the  proposal,  or  to  deny  a 
proposal,  before  the  subdivider  has  invested  significant  time  and 
money  in  developing  the  project. 


a.  Submittal  of  Application 

The  subdivider  submits  an  application  for  preliminary  plat 
approval.  The  content  of  the  required  information  is  specified  in 
the  local  regulations  to  assure  that  sufficient  information  is 
provided  to  allow  adequate  review.  The  subdivider,  however,  may 
elect  to  use  the  DHES/Local  Government  Joint  Application  Form  to 
submit  the  information  required  for  preliminary  plat  approval. 
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The  Joint  Application  Form  and  the  Model  both  set  out  the 
information  typically  required: 

•  A  Preliminary  Plat.  Is  a  neat  and  scaled  drawing  of  a  proposed 
subdivision  showing  the  layout  of  streets,  alleys,  lots,  blocks, 
boundaries,  utility  easements,  proposed  improvements,  and 
parklands; 

•  A  Location  or  Vicinity  Map.  Shows  the  location  of  the  subdivi- 
sion within  the  jurisdiction,  and  its  relationship  to  the  overall 
community  and  to  local  services  and  facilities; 

•  A  Contour  or  Topographic  Map.  Shows  how  the  subdivision  will 
affect  the  natural  terrain,  and  how  drainage  and  storm  run  off 
will  be  addressed; 

•  An  Environmental  Assessment.  (1)  Provides  the  physical  infor- 
mation on  the  proposed  development  site  regarding  soils,  geology, 
surface  and  ground  water,  slopes,  vegetation,  wildlife,  historic 
sites  and  visual  features;  and  (2)  describes  the  effects  of  the 
proposed  subdivision  on  local  government  services  such  as  water 
supply,  sewage  disposal,  solid  waste  disposal,  roads,  utilities, 
schools,  emergency  services,  land  use  and  housing. 

The  purpose  of  the  environmental  assessment  is  to  ensure 
that  both  the  local  government  and  the  subdivider  consider  the 
environmental  and  community  impacts  of  the  proposed  development. 
That  information  can  help  in  implementing  measures  to  avoid  or 
mitigate  adverse  effects. 

The  requirement  for  submitting  an  environmental  assessment 
does  not  apply  to  the  first  minor  subdivision  from  a  tract,  and 
all  or  part  of  the  assessment  may  be  waived  by  the  planning  board 
for  other  minor  subdivisions  and  subdivisions  that  comply  with  an 
adopted  comprehensive  plan  or  contain  fewer  than  10  parcels  and 
encompass  less  than  20  acres. 

The  assessment  can  be  completed  by  the  subdivider  using 
existing  information  rather  than  having  to  conduct  field  studies 
to  collect  original  data.  Most  subdividers  will  find  that  con- 
tracting with  experienced  consultants  to  prepare  the  assessment 
can  prevent  delay  and  confusion. 


b.  Review  of  Plat  and  Application 

After  a  complete  preliminary  plat  application  is  submitted 
(the  subdivision  administrator  or  planning  board  can  be  given 
discretion  to  reject  incomplete  applications)  the  local  govern- 
ment has  60  days  in  which  to  complete  review  of  the  preliminary 
plat  and  make  a  decision  to  approve,  conditionally  approve  or 
disapprove  the  plat.  For  the  first  minor  subdivision  from  a 
tract  the  governing  body  has  35  days  for  review  before  taking 
final  action.  The  subdivider  may  consent  to  an  extension  of  the 
review  period. 
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AN  EXAMPLE  OF  A  PRELIMINARY  PLAT 
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Local  officials  are  required  to  hold  a  public  hearing  on  the 
proposal  within  that  60  day  period  and  must  publish  notice  of  the 
hearing  at  least  15  days  prior  to  the  hearing.  The  adjacent 
property  owners  also  must  be  notified  of  the  hearing  by  certified 
mail.  [A  governing  body  may  not  hold  a  public  hearing  for  the 
first  minor  subdivision  from  a  tract.] 

Typically,  the  governing  body  has  adopted  review  procedures 
that  require  copies  of  the  preliminary  plat  application  be  sub- 
mitted to  affected  utilities  and  to  local  agencies  and  officials, 
such  as  school  and  fire  districts,  conservation  districts,  sher- 
iff's or  police  departments,  road  supervisors  and  directors  of 
public  works.  The  officials  are  asked  to  comment  on  how  the 
subdivision  would  affect  their  services.  Copies  of  the  plat  and 
application  also  can  be  sent  to  state  or  federal  agencies,  such 
as  the  Montana  Department  of  Fish,  Wildlife  and  Parks,  Bureau  of 
Mines  and  Geology,  U.S.  Soil  Conservation  Service,  Department  of 
Health  and  Environmental  Sciences  and  Department  of  Natural  Re- 
sources and  Conservation  for  their  review  and  comment. 

Comments  on  the  application  by  local,  state  and  federal 
agencies  are  especially  useful  for  those  units  of  local  govern- 
ment that  have  a  minimal,  or  no,  professional  staff  to  assist 
them. 

The  planning  board  is  required  to  make  a  written  recommenda- 
tion to  the  governing  body  within  10  days  after  the  public  hea- 
ring (if  a  hearing  is  held).  The  board  recommends  that  the  subdi- 
vision be  approved,  conditionally  approved  or  disapproved,  basing 
its  recommendation  on  those  considerations  outlined  below  in 
Subsection  c.  Basis  of  Preliminary  Plat  Approval. 

Upon  receiving  the  recommendation  from  the  planning  board, 
the  governing  body  must  approve,  conditionally  approve  or  disap- 
prove the  preliminary  plat  application  within  the  statutory  60 
days  of  the  date  the  application  was  submitted. 


c.  Basis  of  Preliminary  Plat  Approval 

The  governing  body,  in  making  its  decision,  needs  to  con- 
sider the  information  contained  in  the  preliminary  plat  appli- 
cation, the  environmental  assessment,  and  comments  received  from 
the  general  public,  utilities,  and  local,  state  and  federal 
agencies. 

The  governing  body's  approval  is  at  least  a  two  step  deci- 
sion and  can  include  additional  considerations.  As  a  minimum, 
the  governing  body's  decision  must  be  based  on  (1)  whether  the 
subdivision  would  conform  to  the  MSPA  and  the  standards  specified 
in  the  local  regulations  and  (2)  whether  the  subdivision  would  be 
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in  the  public  interest  based  on  the  following  eight  criteria 
specified  in  Section  76-3-608: 

a.  basis  of  need 

b.  expressed  public  opinion 

c.  effects  on  agriculture 

d.  effects  on  local  services 

e.  effects  on  taxation 

f.  effects  on  the  natural  environment 

g.  effects  on  wildlife  and  wildlife  habitat 
h.  effects  on  the  public  health  and  safety 

In  addition,  local  subdivision  regulations  may  specify  that 
the  subdivision  must  conform  to  an  adopted  comprehensive  plan. 
Proposed  subdivisions  must  conform  to  zoning,  floodplain  and 
other  regulations. 

The  MSPA  requires  that  the  governing  body  weigh  the  eight 
public  interest  criteria  and  make  a  written  finding  of  fact  as  to 
whether  the  subdivision  is  in  the  public  interest.  The  governing 
body  must  disapprove  a  subdivision  that  it  finds  not  to  be  in  the 
public  interest. 
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New  development  adds  to  the  property  tax  base, 
but  a/so  adds  to  public  costs. 


A  local  government  may  take  one  of  three  actions  with  regard 
to  the  preliminary  plat: 

(1)  Conditional  approval  .  The  governing  body  may  condition- 
ally approve  a  subdivision  in  which  case  it  must  specify  in 
writing  the  conditions  that  must  be  met  before  a  final  plat  will 
be  approved.  A  copy  of  the  conditions  must  be  sent  to  the  subdi- 
vider.  Conditions  for  approval  may  include  such  items  as:  de- 
sign changes  the  governing  body  requires,  certain  accompanying 
documents.  Department  of  Health  approval,  or  off-site  improve- 
ments that  serve  the  subdivision. 

(2)  Approval .  The  governing  body  has  the  option  to  approve 
the  preliminary  plat,  which  allows  the  subdivider  to  proceed  in 
preparing  and  submitting  the  final  plat  without  meeting  any 
additional  conditions. 
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(3)  Disapproval.  If  the  governing  body  finds  that  a  subdivi- 
sion would  not  be  in  the  public  interest,  or  would  fail  to  comply 
with  the  requirements  of  MSPA  or  the  local  subdivision  regula- 
tions, would  not  be  in  conformance  with  an  adopted  comprehensive 
plan,  or  would  not  comply  with  adopted  zoning  or  other  land  use 
regulations,  it  disapproves  the  subdivision.  Subdivision  denial 
ends  the  review  process,  and  the  governing  body  must  send  a 
written  statement  to  the  subdivider  outlining  the  reasons  the 
subdivision  was  disapproved. 

After  the  governing  body  approves  or  conditionally  approves 
a  preliminary  plat,  the  approval  is  in  force  for  a  period  of  one 
to  three  years  at  the  discretion  of  the  governing  body.  At  the 
end  of  the  preliminary  plat  approval  period,  the  governing  body, 
upon  request  of  the  subdivider,  may  grant  a  one  year  extension. 
The  governing  body  may  grant  an  extension  for  a  longer  period  if 
the  extended  period  is  included  as  a  condition  of  a  written 
subdivision  agreement  between  the  governing  body  and  the 
subdivider. 

The  purpose  of  a  longer  preliminary  plat  approval  period  is 
to  accommodate  phased  development  of  large  subdivisions. 

When  the  preliminary  plat  is  approved  or  conditionally  ap- 
proved, the  governing  body  may  not  impose  any  additional  condi- 
tions or  requirements  as  a  prerequisite  for  final  plat  approval. 

3.  Final  Plat  Approval 

The  subdivider  has  from  one  to  three  years  (a  longer  time  if 
the  preliminary  plat  approval  period  is  extended)  to  prepare  and 
submit  a  final  plat  for  filing  with  the  county  clerk  and  recor- 
der. The  final  plat  is  a  scaled  drawing  showing  the  boundaries, 
lot  lines,  rights-of-way,  and  placement  of  survey  monuments.  A 
field  survey  of  lots,  boundaries,  and  roads  must  be  made  by  a 
registered  land  surveyor,  and  that  survey  is  the  basis  for  pre- 
paring the  final  plat. 

In  addition  to  the  final  plat  itself,  the  subdivider  is  re- 
quired to  submit  other  documents:  a  certificate  of  title,  re- 
quired covenants  and  deed  restrictions,  and  final  plans  for 
improvements  and  grading  and  drainage.  Also  required  are  certifi- 
cations stating  that  property  taxes  are  not  delinquent,  sanita- 
tion facilities  have  been  approved,  and  dedicated  park  and  roads 
have  been  accepted. 

As  a  prerequisite  for  filing  a  final  plat,  the  subdivider 
may  be  required  to  either  install  the  required  improvements,  or 
submit  an  improvements  agreement  that  commits  the  subdivider  to 
install  the  improvements  by  a  certain  date.  The  purpose  of  this 
requirement  is  to  assure  that  the  necessary  improvements  are 
installed.  The  governing  body  can  relieve  the  subdivider  of 
heavy  "front  end"  costs  by  allowing  deferred  installation  of  some 
or  all  of  the  improvements,  yet  assure  that  installation  of  the 
Improvements  will  not  become  a  burden  on  the  public. 
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AN   EXAMPLE   OF  A  FINAL  PLAT 
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\L  PLAT 


To  protect  the  public  interest  the  governing  body  usually 
requires  a  financial  security  to  back  the  improvements  agreement 
to  guarantee  that  the  improvements  actually  are  installed.  Fi- 
nancial securities  usually  are  letters  of  credit  or  perfomance 
bonds  issued  by  a  bank  br   other  financial  institution. 

Before  approving  a  final  plat  the  governing  body  has  the 
option  of  having  the  plat  examined  by  an  examining  land  surveyor 
(who  must  be  a  registered  land  surveyor)  to  find  errors  in  draf- 
ting or  calculations.  The  governing  body  also  may  have  the  ab- 
stract or  certificate  of  title  reviewed  by  the  county  or  city 
attorney. 

After  the  governing  body  approves  the  final  plat,  the  plat 
may  be  submitted  to  the  county  clerk  and  recorder  for  filing. 
The  clerk  examines  the  plat  and  accompanying  documents  to  ensure 
that  all  certifications  and  approvals  are  in  proper  order. 

When  the  final  plat  is  filed,  the  lots  shown  become  new 
parcels  on  the  public  record  and  may  be  sold  by  reference  to  the 
plat. 


4.  Provisions  For  Special  Types  Of  Subdivisions 

a.  Minor  Subdivisions 

Under  the  MSPA,  subdivisions  qualifying  as  "minor"  subdivi- 
sions must  be  reviewed  under  different  procedures.  Subdivisions 
qualify  as  minor  subdivisions  if  they  have  five  or  fewer  lots, 
there  is  proper  access  to  all  lots,  and  no  land  will  be  dedi- 
cated to  the  public  for  parks  (rather,  cash-in-lieu  of  parkland 
will  be  donated  to  the  park  fund). 

The  first  minor  subdivision  from  a  tract  of  record  must  be 
approved,  conditionally  approved  or  disapproved  by  the  governing 
body  within  35  days  from  the  date  the  application  for  plat  appro- 
val was  accepted  for  submittal.  The  requirements  for  a  hearing 
and  an  environmental  assessment  are  waived  and  cannot  be  imposed 
by  the  governing  body  for  the  first  minor  from  a  tract. 

EXAMPLES  OF  MINOR  SUBDIVISIONS 
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THe  irrevocable  waiver  of  a  public  hearing  and  an 
environmental  assessment  and  the  requirement  that  the  governing 
body  must  act  within  35  day;  apply  only  to  the  first  minor  subdi- 
vision from  a  tract  of  record.  A  second  or  subsequent  minor 
subdivision  may  be  reviewed  under  additional  procedures. 

For  example,  for  second  and  subsequent  minor  subdivisions  a 
local  government  may  require  that  all  or  part  of  the  environmen- 
tal assessment  be  prepared,  or  that  a  hearing  be  held. 

The  approval  of  a  minor  subdivision  is  based  on  the  same 
considerations  that  apply  to  a  major  subdivision:  compliance 
with  the  design  standards  of  the  local  regulations,  a  finding 
that  the  subdivision  is  in  the  public  interest  under  the  eight 
criteria,  and  compliance  with  the  comprehensive  plan,  if  adopted. 

The  MSPA  does  not  specify  that  a  preliminary  plat  is  re- 
quired for  minor  subdivisions.  Unless  local  subdivision  regula- 
tions require  submittal  of  a  preliminary  plat,  a  subdivider  may 
elect  to  pass  over  the  preliminary  plat  phase  and  submit  a  final 
plat  of  a  proposed  minor  subdivision  for  local  review. 


b.  Condominiums/  Townhouses 

Condominiums,  under  the  MSPA,  are  "subdivisions"  and  must  be 
reviewed  and  approved  by  the  local  governing  body.  The  DHES  is 
required  to  approve  the  sanitation  facilities  under  the  MSIS. 

The  term  "condominium"  refers  to  a  form  of  ownership  in 
which  the  purchaser  of  a  unit  has  an  unrestricted  right  of  owner- 
ship in  a  unit  in  a  multiple  unit  project,  but  the  land  and  other 
parts  of  the  development  are  held  in  common  ownership  with  the 
owners  of  the  the  other  units. 

Townhouses,  on  the  other  hand,  are  a  form  of  multiple-family 
dwellings  in  which  the  owner  of  each  dwelling  unit  may  own  the 
land  underneath  the  unit  in  addition  to  sharing  in  joint  owner- 
ship of  the  common  area(s)  of  the  development. 

A  condominium  form  of  ownership  can  apply  to  a  single  build- 
ing or  to  a  land  development  that  includes  a  number  of  residen- 
tial buildings.  In  both  cases  the  individual  dwelling  units  are 
owned  separately  and  the  land  and  other  facilities  and  improve- 
ments are   held  in  common  ownership. 

Subdivision  approval  is  not  needed  simply  to  construct  a 
condominium  building  proposed  for  a  lot  that  was  earlier  approved 
as  a  site  anticipated  for  a  condominium  and  improvements. 
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TOWNHOUSES.  Although  Montana  law  offers  no  definition,  town- 
houses  are  considered  to  be  a  different  form  of  ownership  from 
condominiums.  With  townhouses  the  owner  of  each  unit  also  holds 
separate  title  to  the  land  beneath  the  unit,  as  well  as  jointly 
owning  the  common  areas  and  facilities.  Owners  of  condominiums 
do  not  hold  separate  ownership  in  any  land  within  the  develop- 
ment, and  only  share  ownership  in  the  common  grounds  and  facilities. 
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c.  Mobile  Home  and  Recreational  Vehicle  Parks 

Mobile  home  parks  and  recreational  vehicle  parks  require 
local  government  approval  under  the  MSPA  and  sanitation  approval 
under  the  MSIS.  The  local  approval  process  is  the  same  as  that 
for  typical  land  subdivisions,  except  that  different  design  stan- 
dards are  used,  and  no  final  plat  is  necessary  because  no  land  is 
sold.  A  final  plan,  rather  than  a  final  plat,  of  the  development 
is  submitted  and  approved. 

Local  regulations  usually  contain  special  design  standards 
that  reflect  use  of  smaller  lots,  a  greater  need  for  fire  pre- 
vention measures,  and  the  need  to  readily  move  mobile  homes  or 
recreational  vehicles  in  and  out  of  lots. 


d.  Land  Subdivisions  by  Rent  or  Lease 

Where  parcels  are  proposed  to  be  rented  or  leased  for  non- 
agricultural  use,  both  local  government  and  sanitation  approvals 
are  necessary.  The  process  is  the  same  as  that  for  land  subdivi- 
sions where  lots  will  be  sold.  A  preliminary  plat  must  be  ap- 
proved, and  major  subdivisions  are  subject  to  a  hearing  and 
environmental  assessment.  Park  land  or  cash-in-lieu  donation  and 
a  finding  of  public  interest  must  be  made.  But,  as  with  mobile 
home  parks,  no  land  will  be  sold  so  a  final  plat  need  not  be 
filed.  A  plan  showing  the  final  layout,  roads,  parkland  and 
other  improvements  is  submitted  for  approval. 


e.  Commercial  and  Industrial  Subdivisions 

The  procedures  for  reviewing  and  approving  subdivisions  for 
conmercial  or  industrial  uses  are  virtually  the  same  as  for 
residential  developments.  A  preliminary  plat  must  be  submitted 
and  approved;  and  where  parcels  will  be  sold,  a  field  survey  must 
be  conducted  and  an  approved  final  plat  filed. 

However,  for  non-residential  subdivisions  no  park  land  is 
required.  The  rationale  for  requiring  park  and  playground  dedica- 
tion in  residential  subdivisions  is  that  the  residents  of  the 
subdivision  create  a  need  for  parks  and  playgrounds.  Of  course, 
that  need  for  park  dedication  doesn't  exist  for  commercial  or 
industrial  subdivisions. 

Most  of  the  design  standards  for  residential  subdivisions 
apply  to  commercial  and  industrial  subdivisions,  but  considera- 
tion should  be  given  to  the  fact  that  trucks  and  larger  equipment 
may  be  using  the  roads  and  will  need  wider  roads,  wider  ap- 
proaches onto  public  roadways,  access  for  service  trucks,  ade- 
quate room  for  off-street  parking,  loading  ramps,  and  areas  that 
allow  maneuvering  of  service  trucks. 
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f.  Planned  Unit  Developments 

The  planned  unit  development  (PUD)  is  a  development  concept 
in  which  the  developer  has  flexibility  to  use  innovation  and 
creativity  in  the  design  and  layout  of  a  project.  Typically,  the 
development  emphasizes  larger  amounts  of  open  space  and  greater 
use  of  common  space  and  facilities.  Smaller  individual  lots, 
clustering,  and  narrower  roads  are  often  used  to  focus  on  open 
space  as  one  of  the  attractive  features  of  a  PUD. 

pud's  often  place  emphasis  on  planning,  designing  and 

constructing   roads  and  other  improvements  in  relation  to 

topography  and  other  natural  features,  and  on  promoting  the 
public  convenience  and  safety. 

Local  subdivision  regulations  can  allow  flexibility  in 
certain  standards,  permitting  the  subdivider  creativity  in  design 
to  promote  economies  in  services,  enhance  open  space  and 
clustering,  and  protecting  unique  natural  features.  The  design 
standards  commonly  permitted  to  be  modified  for  PUD' s  address 
roads,  lots,  blocks,  and  park  requirement  (the  1/9  requirement 
cannot  be  waived,  but  flexibility  in  location  and  ownership  is 
possible) . 


PLANNED  UNIT  DEVELOPMENTS  typically  emphasize  clustered  housing, 
large  amounts  of  park  and  open  space,  and  greater  use  of  common 
areas  and  facilities. 
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F.   RELATIONSHIP  OF  SUBDIVISION  REGULATIONS  TO  OTHER  LAND  USE 
POLICIES  AND  REGULATIONS 


1.  Montana  Subdivision  And  Platting  Act  (MSPA); 
Montana  Sanitation  In  Subdivisions  Act  (MSIS) 

The  MSPA  and  the  MSIS  operate  under  simlliar  definitions  of 
what  constitutes  a  "subdivision"  with  two  significant  exceptions. 
First,  the  MSPA  allows  a  number  of  exemptions  from  review  that 
are  not  exempted  under  MSIS  —  the  occasional  sale,  family  trans- 
fer, and  relocation  of  a  common  boundary  line. 

Second,  under  MSPA  only  parcels  created  for  sale,  rent,  or 
lease  are  subject  to  review,  whereas  under  MSIS  all  parcels  less 
than  20  acres  in  size  resulting  from  the  division  must  be  re- 
viewed. The  MSPA  apparently  allows  parcels  remaining  after  a 
parcel  has  been  created  through  use  of  a  exemption  to  be  created 
without  local  review  if  they  are  not  created  for  the  purpose  of 
sale,  rent  or  lease.*  Under  the  MSIS  those  parcels  clearly  are 
subject  to  DHES  review  whether  or  not  they  are  intended  for 
conveyance. 

Thus,  MSIS  has  a  much  more  comprehensive  authority  than  the 
MSPA  to  bring  a  greater  range  of  parcels  under  review.   The  MSIS 
and  administrative  rules  adopted  by  DHES  specify  the  situations 
that  are  exempt  from  sanitation  review,  but  generally  those 
parcels  of  less  than  20  acres  that  will  not  have  water  or 
sewer  facilities  are   exempt. 

Divisions  of  land  subject  to  local  subdivision  review  under 
MSPA  are  filed  as  subdivision  plats  and  divisions  exempt  from 
local  review  are  filed  as  certificates  of  survey  (except  for 
relocation  or  aggregation  of  five  or  fewer  lots  in  a  platted 
subdivision,  which  are  filed  as  amended  plats).  Thus  under  MSIS 
the  DHES  and  local  sanitarians  or  health  officials  review  and 
approve  sanitation  facilities  for  parcels  shown  both  on  subdivi- 
sion plats  and  certificates  of  survey. 


*  A  1981  Montana  Fifth  District  Court  decision  in  Beaverhead 
County  requires  all  parcels  intended  for  sale  in  Beaverhead 
County  to  either  have  an  eligible  exemption  or  be  reviewed  as 
subdivision  lots.  That  decision  made  a  point  of  the  fact  that 
the  MSPA  does  not  provide  an  exemption  for  "remainder"  parcels. 

That  was  reinforced  by  a  1986  Attorney  General  Opinion  which 
stated  that  under  the  occasional  sale  exemption,  the  remaining 
parcel,  if  less  than  20  acres,  may  not  be  sold  without  subdivi- 
sion review  within  12  months  following  sale  of  the  exempted 
parcel . 
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REQUIRED  REVIEW  FOR  VARIOUS  TYPES  OF  LAND  DIVISIONS 

Subdivision  Review  Required  For:  MSPA  MSIS 

Land  subdivisions,  sale  or  lease  Yes  Yes 

Mobile  home,  recreation  vehicle  parks  Yes  Yes 

Condominiums  Yes  Yes* 

Subdivisions  in  master  planned  areas  or  Class  1 

and  2  municipalities  with  no  w/s  extension  ..  Yes  No 
Utility  sitings,  parking  lots,  parks,  gravel  pits, 

ski  lifts  with  no  water  or  sewer  Yes  No 

Relocation  of  common  boundary,  building 

requiring  water  or  sewer  No  Yes** 

Redesign,  aggregation  of  5  or  fewer  platted  lots  .  No  Yes 
(no  MSIS  review  if  connected  to  public  water  and  sewer) 

Occasional  sale  No  Yes 

Family  transfer  No  Yes 

Parcels  larger  than  20  acres  No  No 

(statement  of  access  suitability  is  required) 

Court  orders;  operation  of  law  No  No 

Laws  of  Eminent  Domain  (condemnation)  No  No 

Security  for  construction  mortgage,  lien  No  No 

Sever  interest  in  oil,  gas  minerals,  water  No  No 

Cemetery  1  ots  No  No 

Reservation  of  life  estate  No  No 

Rent  or  lease  for  agricultural  purpose  No  No 

Sale  for  agricultural  purpose  with  covenant  No  No 

Land  acquired  for  state  highway  No  No 


2.  Local  Subdivision  Regulations  and  .... 

a.  The  Comprehensive  Plan 

Subdivision  review  is  only  one  of  the  normal  functions  of 
local  planning  boards.  Subdivision  regulations  work  most  effec- 
tively when  used  to  implement  the  land  use  goals  and  objectives 
of  a  local  government,  usually  set  forth  in  a  comprehensive  plan. 
As  a  matter  of  fact,  provisions  In  both  the  MSPA  and  the  Planning 
Enabling  Act  (ye-l-lOl  et^  seq. ,  MCA)  recognize  the  importance  of 
regulating  subdivisions  in  the  context  of  longer  range  land  use 
planning. 

In  the  absence  of  a  comprehensive  plan,  subdivision  regula- 
tions are  more  effective  in  influencing  the  internal  design  and 
function  of  a  proposed  subdivision,  than  in  regulating  the  loca- 
tion or  type  of  development. 


*  Condominium  buildings  proposed  on  lots  approved  for  condominiums  are 
exempt  under  both  MSPA  and  MSIS. 

**  Specific  exemptions  under  MSIS  and  DHES  administrative  rules  have 
the  effect  of  exempting  virtually  all  divisions  involving  relocation 
of  a  common  boundary  where  no  water  or  sewer  will  be  provided. 
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Weighing  and  evaluating  the  eight  public  interest  criteria 
is  easier  in  the  context  of  a  comprehensive  plan,  because  the 
physical  and  ecological  limitations  of  the  land  and  resources  are 
known,  and  social,  economic  and  fiscal  effects  of  development  can 
be  readily  identified.  Local  government,  in  addressing  such  con- 
siderations, must  evaluate  the  location  of  the  subdivision  and 
its  characteristics  in  addition  to  its  internal  features. 

Subdivision  regulations  should  not  be  considered  a  substi- 
tute for  sound,  thoughtful  planning.  Subdivision  regulations  are 
a  means  through  which  local  officials  react  to  a  subdivision 
proposal.  A  comprehensive  plan  sets  forth  policies  and  guide- 
lines in  advance  that  help  shape  the  growth  pattern  of  the  commu- 
nity and  improve  the  future  development. 

Where  a  comprehensive  plan  has  been  adopted  for  a  local 
jurisdiction,  the  staff  planner,  planning  board  and  governing 
body  should  consult  the  plan  when  reviewing  each  new  subdivision 
proposal.  Consulting  the  plan  should  help  assure  that  the  subdi- 
vision will  be  coordinated  with  other  development  and  local  gov- 
ernment plans  for  roads,  parks,  recreation  facilities,  water  and 
sewer  system,  solid  waste  disposal,  weed  control,  and  other 
public  services  in  the  area. 

Even  if  the  local  government  does  not  use  the  comprehensive 
plan  as  a  basis  for  approving  or  disapproving  a  subdivision,  the 
plan  will  help  all  local  officials  better  understand  how  the 
subdivision  would  affect  their  operations  and  provision  of  ser- 
vice, and  allows  them  to  develop  better  plans,  budgets  and  over- 
all increased  effectiveness  in  serving  local  citizens. 

The  comprehensive  plan  can  be  used  to  direct  development 
towards  areas  within  the  local  jurisdiction  that  are  most  suit- 
able for  growth  and  development,  because  of  natural  features  or 
efficient  provision  of  services.  Jurisdictions  with  such  a  com- 
prehensive plan  can  incorporate  a  combination  of  subdivision 
regulations,  capital  facilities  program,  zoning,  and  other  imple- 
menting tools  to  influence  future  development  and  its  costs  and 
impacts. 

Subdividers  can  find  the  comprehensive  plan  beneficial  in 
locating  and  designing  a  subdivision.  Before  investing  a  large 
sum  of  money  in  purchasing  or  developing  property,  a  prospective 
subdivider  can  assess  whether  the  area  is  suitable  (and  accep- 
table) for  development  as  building  sites.  He  can  more  easily 
determine  where  areas  are  unsuitable  for  development  because  of 
adverse  physical  features  (high  ground  water,  flood  hazard,  steep 
slopes),  or  because  of  existing  and  anticipated  lack  of  public 
and  utility  services. 

A  subdivider  can  realize  practical  benefits  from  a  compre- 
hensive plan  both  by  understanding  that  subdivisions  can  be 
required  to  conform  to  a  comprehensive  plan,  and  by  taking  advan- 
tage of  a  provision  in  the  MSPA  that  allows  the  planning  board  to 
waive  preparation  of  all  or  part  of  the  environmental  assessment 
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in  a  jurisdiction  that  has  adopted  a  comprehensive  plan.  This 
provision  has  been  included  in  the  MSPA  because  it  is  not  reason- 
able for  a  subdivider  to  gather  information  that  already  exists 
in  a  comprehensive  plan  and  is  sufficient  for  proper  public 
review. 


b.  Zoning  and  Development  Permit  Regulations 

A  majority  of  Montana  municipalities  enforce  traditional 
zoning,  which  divides  a  jurisdiction  into  use  zones  and  allows  or 
prohibits  certain  land  uses  in  each  zone.  Montana  cities  and 
towns  have  zoning  authority  under  the  Municipal  Zoning  Enabling 
Act.  One  important  feature  of  zoning  is  that  it  regulates  loca- 
tion of  certain  uses.  Thus,  a  proposed  subdivision  within  a 
municipality  with  zoning  should  be  examined  to  ensure  that  it 
would  conform  to  zoning  requirements. 

Accordingly,  subdivision  regulations  contain  a  provision 
that  a  proposed  subdivision  must  conform  to  adopted  zoning  regu- 
lations, a  provision  that  helps  assure  that  lot  design,  parking 
and  other  design  features  of  a  subdivision  will  meet  the  zoning 
provisions. 

Zoning  regulations  normally  set  requirements  for  lots  and 
lot  improvements  that  should  be  considered  in  subdivision  appro- 
val, such  as  lot  frontage,  lot  size,  and  off  street  parking. 

Traditionally,  subdivision  regulations  have  controlled  the 
internal  design,  improvements  and  platting  into  building  sites  of 
land  developments,  while  zoning  has  regulated  the  location,  den- 
sity, and  the  character  of  buildings  and  structures  on  lots. 
Thus,  between  the  two  types  of  regulations,  the  platting  and 
improvement  of  building  sites  and  the  character  and  location  of 
buildings  and  structures  on  those  sites  have  been  addressed  by 
local  government. 

As  has  been  mentioned,  in  Montana  the  traditional  concept  of 
subdivision  regulations  is  not  entirely  applicable  because  of  the 
public  interest  test  that  each  subdivision  must  meet.  Under  the 
MSPA  that  test  requires  a  local  government  to  assess  the  proposed 
subdivision  in  terms  of  items  that  normally  are  addressed  through 
zoning. 

Several  counties  have  adopted  development  permit  systems,  a 
form  of  land  use  regulation  that  sets  out  on  a  county-wide  basis 
certain  standards  that  new  developments  must  meet.  Two  statutes 
grant  counties  the  authority  to  adopt  zoning  or  development 
permit  regulations:  the  county  zoning  enabling  act  and  county 
planning  and  zoning  commission  statute. 

Permit  systems  differ  from  traditional  zoning  in  that  the 
jurisdiction  is  not  divided  into  use  zones.  The  systems  are  much 
like  subdivision  regulations  in  that  developments  are  not  prohi- 
bited from  certain  zones,  but  wherever  they  are  located  they  must 
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meet  the  standards  set  forth  in  the  permit  regulations.  Permit 
regulations  emphasize  quolity  of  development  rather  than  the 
location  and  type  of  development. 

So  few  counties  in  Montana  have  adopted  permit  systems  that 
no  generalization  can  be  made  at  this  time  about  the  relationship 
of  permit  systems  to  subdivision  regulations.  Chouteau  County 
exempts  approved  subdivisions  from  its  newly  adopted  permit  sys- 
tem. In  other  counties  that  have  or  will  adopt  permit  systems, 
coordination  between  the  the  two  sets  of  regulations  is 
important. 


c.  Annexation 

Subdivisions  adjacent  to,  or  near,  municipal  boundaries 
often  create  difficulties  in  the  approval  process  when  the  devel- 
opment is  intended  or  likely  to  be  annexed  into  the  city. 

Because  the  subdivision  is  in  the  unincorporated  area,  sub- 
dividers  naturally  apply  to  the  county  commissioners  for  subdivi- 
sion approval.  With  anticipated  annexation,  the  difficulty  comes 
because  the  design,  layout,  location  and  construction  of  streets, 
water  and  sewer  systems,  fire  hydrants  and  facilities,  and  storm 
drainage  facilities  all  should  be  compatible  with  those  of  the 
municipality.  Unless  the  county  commissioners  work  cooperatively 
with  the  municipal  officials,  the  subdivision  may  be  poorly 
designed  for  orderly  annexation  into  the  city. 

The  provision  in  MSPA  that  requires  county  commissioners  to 
give  municipal  officials  an  opportunity  to  review  and  comment  on 
a  proposed  subdivision  near  the  city  boundaries  helps  foster 
coordination. 

A  second  complexity  occurs  when  the  county  may  take  cash  in 
lieu  of  park  land.  That  money  goes  into  the  county  park  fund, 
although  the  subdivision  will  soon  be  part  of  the  municipality's 
responsibility  for  providing  services,  including  parks  and  rec- 
reation. 

A  third  problem  can  occur  when  a  subdivision  is  to  be  an- 
nexed immediately.  The  subdivider  can  be  subjected  to  a  number 
of  public  hearings  for  subdivision  approval  and  annexation  appro- 
val. Here  again,  coordination  between  the  two  processes  can 
reduce  much  of  the  duplication  and  other  difficulties. 


d.  Capital  Facilities  Plan 

A  number  of  benefits  can  occur  where  a  local  government  has 
adopted  a  capital  facilities  plan  (a  capital  facilities  plan 
sets  forth  a  schedule,  costs,  and  funding  sources  for  a  local 
government's  needed  public  facilities). 
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First,  the  local  government  has  set  down  a  schedule  for 
systematically  expanding  or  extending  its  public  facilities  and 
systems.  The  local  officials  know  at  the  time  of  subdivision 
approval  whether  those  services  will  be  available  to  serve  the 
subdivision  and  when  they  are  expected  to  be  extended.  The 
subdivider  may  have  to  bear  the  costs  of  off-site  improvements  in 
order  to  extend  public  services  to  the  subdivision  where  it  would 
be  completed  prior  to  the  scheduled  extension  of  services  by  the 
local  government  or  where  no  extension  has  been  planned. 

In  some  instances,  local  officials  may  have  identified  cer- 
tain areas  that  are  not  suitable  for  development,  and  they  do  not 
expect  to  provide  public  services  to  those  areas.  Through  their 
planning  local  officials  may  have  found  that  sufficient  areas 
exist  that  are  more  suitable  or  more  beneficial  for  development 
and  may  disapprove  a  subdivision  in  the  unsuitable  or  less  suit- 
able areas. 

In  other  instances,  local  officials  may  negotiate  with  the 
subdivider  to  pay  for  extending  the  public  services  under 
an  agreement  that  as  other  developments  occur  in  the  area,  the 
local  government  will  arrange  a  pay-back  for  part  of  the  cost  of 
the  extensions. 

The  subdivider  benefits  from  a  capital  improvements  plan  by 
knowing  those  areas  within  the  local  jurisdiction  where  services 
exist,  extensions  are  planned,  and  where  no  extensions  can  be 
expected.  A  practical  advantage  for  subdividers  should  be  empha- 
sized. The  MSPA  provides  that  in  jurisdictions  where  a  compre- 
hensive plan,  zoning  regulations  and  capital  facilities  plan  all 
have  been  adopted,  subdivisions  are  deemed  to  be  in  the  public 
interest,  and  no  environmental  assessment  is  required. 

All  of  these  opportunities  for  coordination,  sharing  costs, 
or  avoiding  unnecessary  costs  exist  where  a  capital  improvements 
plan  has  been  thoughtfully  prepared  and  adopted. 

As  new  subdivisions  are  approved,  unexpected  needs  for  new 
or  expanded  public  facilities  may  occur,  and  the  capital  facili- 
ties plan  may  need  updating  sooner  than  planned.  While  the 
capital  improvements  plan  helps  local  officials  plan  and  budget 
the  costs  of  needed  facilities  extensions  to  serve  new  subdivi- 
sions, those  subdivisions  may  create  a  need  for  re-assessment  of 
facilities  needs. 


e.  Building  Codes 

Building  codes  establish  standards  for  design  and  construc- 
tion of  buildings  in  order  to  promote  public  health  and  safety. 
The  building  codes  specify  the  allowable  materials  and  construc- 
tion methods  to  be  used  in  any  new  building.  Montana  local 
governments,  upon  certification  by  the  state,  may  enforce  the 
Montana  Uniform  Building  Code.  Many  local  governments  have  not 
adopted  a  building  permit  system,  and  in  those  jurisdictions  the 
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SUMMARY  CAPITAL  FACILITIES  PROGRAM 


PROJECT 

Sewer  Treatment 

Water  Treatment 

Rest  Home 
—  1st  Phase 
—Addition 

CBD  Water  Main 

So.  Side  Sewer 
So.  Side  Paving 
So.  Side  Storm 

Senior  Center 

Hospital 

First  Av.  Resurface 

Reseal  Runway 


COST  ($000) 

250 
125 
200 


50 

5 
100 
234 

75 

50 

36 

30.6 


1983 

250 
125 


1984 

120 
50 


1985        1986         1987       FUNDING  SOURCE 

EPA;  Revenue  Bond 
FmHA;  Rev.  Bond 

80  G.O.  Bond; 

Rev.  Bond 

5  SID 

100  SID 

234  G.O.  Bond 

75  G.O.Bond 

50  G.O.  Bond; 

36  SID 

30.6  FFA;  Bond 


SUMMARY  CAPITAL  IMPROVEMENTS  PLAN.  This  sample  capital  improve- 
ments plan  sets  priorities,  identifies  costs  and  sources  of 
funding  and  establishes  a  schedule  of  construction  for  needed 
public  improvements.  In  this  example  a  number  of  capital  im- 
provements are  addressed  that  may  not  directly  affect  an  individ- 
ual subdivision  {which  is  typical  in  a  Montana  community). 

The  capital  improvements  plan  will  help  local  government 
officials  understand  how  a  proposed  subdivision  will  affect  the 
provision  of  public  services.  In  addition,  it  will  help  the 
prospective  subdivider  to  know  where  and  when  public  facilities 
will  be  available. 
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state  enforces  the  Uniform  Building  Code  for  public,  commercial, 
and  multiple-family  residential  buildings  with  more  than  four 
dwelling  units. 

Unlike  subdivision  regulations  and  to  a  certain  extent 
zoning  regulations  which  regulate  the  creation  of  building  sites, 
building  codes  are  applied  after  the  lot  has  been  divided  and 
improved  and  the  building  is  being  constructed. 

Building  codes  are  enforced  by  issuing  building  permits  and 
conducting  inspections. 

Building  permits  are  not  intended  to  be  used  in  place  of 
zoning  regulations  to  achieve  some  of  the  objectives  of  zoning. 
Cities  often  use  building  permits  as  a  means  to  deny  mobile 
homes,  apartments,  or  other  types  of  buildings  or  uses  in  certain 
areas  of  town.  These  types  of  regulations  should  be  enforced 
under  a  properly  adopted  zoning  ordinance,  not  through  a  munici^ 
pal  building  code. 

However,  under  a  state  Supreme  Court  decision,  a  local 
government  may  refuse  to  issue  a  building  permit  where  the  pro- 
posed structure  would  not  conform  with  an  adopted  comprehensive 
plan.  As  a  result  of  this  decision,  local  governments  with 
adopted  comprehensive  plans  can  enforce  the  plan  through  use  of 
their  building  permit  system. 


f.  Local  On-Site  Sewage  Treatment  Regulations 

Approximately  half  of  the  counties  in  Montana  have  adopted 
local  on-site  sewage  treatment  regulations,  which  authorize  the 
county  sanitarian  to  inspect  the  design  and  installation  of 
septic  tanks  and  drainfields.  Without  the  issuance  of  permits 
and  site  inspections,  counties  have  little  means  of  enforcing  the 
conditions  and  standards  imposed  by  the  DHES  in  subdivision 
approval  under  the  MSIS. 

The  local  regulations  can  be  an  important  aid  in  enforcing 
subdivision  regulations  because  the  sanitarian  is  often  alerted 
to  new  land  divisions  as  a  result  of  enforcing  of  septic  tank 
regulations. 


g.  Floodplain  Regulations 

Floodplain  regulations  usually  complement  subdivision  regu- 
lations by  identifying  flood  hazard  areas.  The  Flood  plain  and 
Floodway  Management  Act  authorizes  adoption  of  floodplain  regula- 
tions on  streams  where  the  100  year  floodplain  and  floodway  have 
been  officially  designated  by  the  Board  of  Natural  Resources  and 
Conservation.  Local  governments  also  may  adopt  floodplain  regu- 
lations under  Montana's  zoning  enabling  statutes.  Most  flood- 
plain  regulations  allow  development  under  certain  conditions  in 
the  flood  fringe,  which  is  the  area  outside  of  the  floodway.  The 
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floodway  is  defined  as  that  portion  of  a  floodplain  that  carries 
moving  water  during  a  flood. 

The  Model  Subdivision  Regulations  and  most  local  subdivision 
regulations  require  a  subdivider  proposing  a  development  within 
2000  feet  of  a  live  stream  that  drains  25  square  miles  or  more  to 
supply  flood  data  for  that  stream. 


Under  their  subdivision  regulations  most  Montana  local  gov- 
ernment are  authorized  to  deny  subdivisions  in  any  locations  they 
identify  as  prone  to  flooding.  Because  they  grant  local  officials 
increased  discretion  in  defining  flood  hazard  areas,  subdivision 
regulations  can  be  more  effective  than  floodplain  regulations. 


h.  Lakeshore  Regulations 

A  specific  state  statute  authorizes  local  government  to 
adopt  lakeshore  regulations  to  protect  the  shore  and  bank  of 
natural  lakes  and  rnanmade  reservoirs.  Lakeshore  regulations 
govern  any  construction  or  shoreline  alteration  within  the 
lakeshore  protection  zone.  That  zone  is  the  land  within  20 
horizontal  feet  of  the  mean  annual  high  water  elevation  of  the 
lake  (the  average  height  of  the  highest  level  of  the  lake  over 
the  past  five  years)  [see  diagram  below]. 

In  counties  that  have  adopted  lakeshore  regulations,  subdi- 
vision review  can  assist  in  enforcement  of  those  regulations  by 
assuring  that  lot  configurations  and  subdivision  improvements 
complement  the  requirements  for  lakeshore  protection. 

Lakeshore  regulations  also  could  be  adopted  under  zoning 
enabling  statutes. 


DIAGRAM  OF  LAKESHORE  PROTECTION  ZONE 


Lakeshore  Protection  Zone 


Mean  Annual  High  Water  Elevation 
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G.  ROLES  AND  RESPONSIBILITIES 


A  number  of  different  public  offices  are  involved  in  the 

review,  approval  and  filing  of  a  subdivision  plat.  In  addition, 

private  utilities,  citizens,  adjacent  property  owners,  and,  of 

course,  the  subdivider  have  roles  in  the  process. 

The  review  process  functions  most  effectively  when  everyone 
involved  understands  the  responsibilities  of  the  other  parties 
and  participates  in  the  process  with  a  willingness  to  cooperate. 
The  governing  body  can  promote  coordination  among  affected  par- 
ties, especially  local  officials,  by  adopting  functional  review 
procedures. 

The  following  outlines  the  basic  roles  and  responsibilities 
of  the  various  parties  involved  in  subdivision  review. 

1.  Governing  Body 

The  governing  body  of  a  local  unit  of  government  is  the  most 
important  public  entity  in  the  subdivision  review  process  because 
the  final  decisions  for  approval  or  denial  are  made  by  that  body. 
Many  other  offices  and  personnel  make  recommendations,  but  the 
final  decision  rests  with  county  commissioners  for  subdivisions 
in  the  unincorporated  area,  and  city  councils  (or  commissions) 
for  subdivisions  within  city  boundaries. 

Not  only  does  the  governing  body  approve  or  disapprove  a 
preliminary  plat  of  a  proposed  subdivision,  but  it  must  make 
important  decisions  regarding  conditions  for  approval,  improve- 
ments the  subdivider  must  install,  improvement  guarantees,  and 
the  location  of  parkland. 

The  governing  body  acts  on  the  final  plat  when  the  the  plat 
and  all  of  the  required  documents  and  certifications  have  been 
properly  obtained  and  submitted. 

The  governing  body  often  finds  itself  caught  in  the  middle 
of  disagreements  over  approval  of  a  subdivision.  The  subdivider, 
on  the  one  hand,  will  support  approval  of  the  subdivision  while 
neighboring  property  owners  and  other  members  of  the  public 
frequently  will  oppose  the  project.  Despite  the  fact  that  staff 
planners  and  the  planning  board  make  recommendations,  it  is  the 
elected  officials  who  must  make  the  final  decision,  trying  to 
take  the  action  that  will  best  serve  the  public  interest. 

2.  County  Clerk  and  Recorder 

The  office  of  the  county  clerk  and  recorder  also  is  crucial 
because  of  certain  decisions  that  must  be  made  by  that  office. 
The  clerk  and  recorder  must  review  all  land  records,  including 
subdivision  plats,  to  determine  whether  they  are  eligible  for 
filing  and  are   in  proper  form. 
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The  clerk  and  recorder  is  responsible  for  determining  whe- 
ther a  certificate  of  survey  submitted  for  filing  may  be  filed 
or,  if  under  state  and  local  requirements,  the  land  division  must 
be  reviewed  as  a  subdivision.  Because  of  the  multitude  of  stat- 
utes, administrative  rules,  legal  opinions  and  local  regulations, 
making  that  determination  can  be  very  complex  and  difficult. 

In  addition  to  plats  and  certificates  of  survey,  the  clerk 
and  recorder  must  receive  and  file  the  statement  of  sanitation 
approvals  issued  by  the  Montana  Department  of  Health  and  Environ- 
mental Sciences. 


3.  Planning  Board 

Planning  boards  usually  serve  as  the  review  agency  for  the 
governing  body.  Planning  boards,  with  professional  staff,  carry 
out  the  detailed  examination  of  the  preliminary  plat,  the  envir- 
onmental assessment  and  other  information  required  for  review. 
Typically,  the  planning  board  holds  the  required  public  hearing 
and  takes  testimony  and  receives  comments  from  the  general  public 
and  local,  state  and  federal  agencies. 

Because  the  governing  body  usually  relies  on  the  recommenda- 
tion of  the  planning  board,  the  board  has  a  responsibility  to 
thoroughly  evaluate  the  preliminary  plat  and  related  information 
to  make  a  studied  recommendation. 

Planning  boards  that  have  no  professional  staff  or  retained 
consultants  have  an  even  greater  burden.  Not  only  do  they  have 
the  responsibility  for  reviewing  a  subdivision,  holding  a  hearing 
and  making  a  recommendation,  but  the  board  members  (who  by  law 
serve  as  unpaid  citizens)  must  deal  with  the  details  of  review, 
publishing  notices,  conducting  hearings,  preparing  written  fin- 
dings of  fact  and  performing  all  the  other  ministerial  functions 
of  preliminary  plat  review. 

As  an  appointed  citizen  board,  a  planning  board  usually  is 
somewhat  removed  from  the  day-to-day  politics  that  face  elected 
officials,  and  the  board  has  an  opportunity  to  view  a  subdivision 
from  outside  of  the  political  arena.  Planning  boards  can  make 
their  recommendations  with  a  focus  on  the  positive  and  negative 
impacts  a  subdivision  will  have  on  the  overall  jurisdiction  and 
over  the  long  term  effects  on  the  community  plans  and  policies. 


4.  Planning  Staff 

In  most  local  jurisdictions  the  planning  staff  is  responsi- 
ble for  managing  the  subdivision  review  process.  However,  in 
local  jurisdictions  that  do  not  have  a  staff  planner,  the 
ministerial  duties  of  subdivision  review  must  be  handled  by  other 
personnel  such  as  the  city  or  county  clerk,  a  planning  board 
member,  the  sanitarian,  the  mayor  or  a  county  commissioner. 
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The  planner  (or  subdivision  administrator)  handles  the  de- 
tails of  the  process  —  examining  the  preliminary  plat  applica- 
tion for  completeness,  distributing  copies  to  appropriate  agen- 
cies and  organizations,  publishing  notice  and  arranging  a  public 
hearing,  making  on-site  inspections,  notifying  adjacent  land- 
owners, reviewing  the  plat  and  information  for  compliance  with 
laws  and  regulations,  checking  courthouse  and  other  records, 
drafting  a  written  finding  of  facts,  and  drafting  a  recommenda- 
tion for  the  planning  board. 

The  planning  staff  is  available  on  a  part-time  or  full-time 
basis,  so  the  subdivider  or  his  surveyor,  engineer  or  consultant 
can  contact  the  planner  with  questions  or  comments  about  a  pro- 
posed subdivision.  The  planning  staff  typically  meets  with  the 
subdivider  in  a  pre-appl ication  conference  to  discuss  the  local 
regulations  and  the  applicable  standards. 

Where  persons  might  oppose  or  question  the  benefit  of  a 
proposed  subdivision,  they  usually  contact  the  planning  staff  to 
express  their  opposition  or  to  raise  questions. 

Thus,  because  of  their  availability  and  the  fact  that  they 
are  expected  to  know  the  specifics  of  the  regulations  and  the 
review  procedures,  the  staff  becomes  the  focal  point  not  only  for 
most  of  the  questions,  comments  and  lobbying,  but  also  for  any 
controversy  surrounding  a  particular  proposal. 

Often  local  governments  rely  on  the  planning  staff  to  assist 
the  county  clerk  and  recorder  in  determining  whether  a  land 
division  created  by  a  certificate  of  survey  is  in  fact  eligible 
for  filing  as  a  certificate  of  survey  (that  is,  without  subdivi- 
sion review) . 


5.  Other  Public  Agencies 

School  districts,  solid  waste  districts,  fire  districts, 
county  road  supervisors,  park  departments,  and  public  works  de- 
partments, are  among  the  local  government  entities  that  should  be 
given  the  opportunity  to  review  a  subdivision  proposal  and  com- 
ment on  the  effects  of  the  proposal  on  the  provision  of  services. 

Where  possible,  personnel  in  each  department  and  district 
should  quantify  the  need  for  additional  personnel,  equipment, 
space  and  maintenance,  and  try  to  estimate  the  additional  costs 
created  by  the  subdivision. 

Department  heads  can  provide  an  overall  benefit  by  working 
with  the  subdivider  to  try  to  find  means  of  minimizing  adverse 
impacts  on  services,  and  at  the  same  time  by  trying  to  avoid 
imposing  excessively  expensive  requirements. 

Services  are  usually  more  efficiently  or  effectively  pro- 
vided where  the  department  or  district  has  developed  capital 
improvement  or  long  range  plans.   Such  planning  can  be  an  impor- 
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tant  assistance  to  subdividers  because  it  allows  them  to  coordi- 
nate the  design  of  their  developments  with  the  provision  of 
services.  Also,  by  participating  in  the  subdivision  review  pro- 
cess the  heads  of  departments  and  service  districts  can  update 
their  plans  as  subdivisions  are  approved  and  developed. 


6.  Private  Utilities 

Private  companies  providing  electric,  gas  and  telephone 
service  should  also  be  involved  in  subdivision  review.  Those 
utilities  need  easements  or  rights-of-way  for  utility  lines,  and 
the  width,  location  and  legality  of  those  rights-of-way  can  be 
critical  to  the  effective  provision  of  those  services. 

Typically,  a  single  company  provides  each  of  those  services 
in  any  one  area,  and  all  the  affected  private  utilities  are 
provided  a  copy  of  the  preliminary  plat  or  is  contacted  to  ex- 
amine the  application  and  comment  on  how  the  subdivision  will 
affect  their  provision  of  services. 

As  is  the  case  with  public  agencies  and  districts,  when 
private  utilities  work  with  the  subdivider,  the  service  can  be 
provided  with  a  minimal  impact  on  the  utility,  and  other  cus- 
tomers and  with  a  minimum  of  cost  to  the  subdivider. 


7.  County  Assessor,  Appraiser,  Treasurer 

The  county  appraiser  and  county  assessor  will  be  involved  in 
determining  the  taxable  valuation  of  the  property  proposed  for 
subdivision,  and  in  preparing  tax  statements  for  each  lot  owner 
within  the  development.  The  appraiser  also  can  help  determine 
the  appropriate  cash-in-lieu  payment  for  parklands  where 
applicable. 

The  appraiser  may  conduct  an  on-site  inspection  of  the 

properties  to  determine  the  appraised  value  of  the  lots  and 

improvements.   The  assessor,  using  the  appraisal,  determines  the 

amount  of  property  taxes  owed  to  the  county,  municipality  if 

applicable,  the  elementary  and  high  school  districts,  and  any 
other  taxing  districts  such  as  fire,  solid  waste,  and  conserva- 
tion districts. 

The  appraiser's  and  assessor's  offices  also  can  provide 
valuable  assistance  during  the  subdivision  review  process.  For 
example,  one  of  these  offices  usually  maintains  a  tract  map  which 
identifies  the  current  owners  of  all  property  located  in  the 
county.  This  information  greatly  simplifies  the  task  of  sending 
notices  concerning  a  subdivision  to  the  owners  of  property  adja- 
cent to  the  land  proposed  for  development.  In  addition,  both 
offices  can  help  the  subdivider  and  the  planner  or  planning  board 
determine  what  effects  the  proposed  subdivision  will  have  on 
taxation. 
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Neither  a  final  plat  nor  certificate  of  survey  can  be  filed, 
unless  the  county  treasurer  certifies  that  there  are  no  delin- 
quent taxes  on  the  property. 


8.  Affected  Property  Owners  and  the  General  Public 

The  MSPA  specifically  requires  that  owners  and  purchasers 
under  contract  for  deed  of  property  adjacent  to  a  proposed  major 
subdivision  be  notified.  Other  citizens  may  be  concerned  about 
a  development,  believing  that  the  subdivision  would  affect  the 
public  resources,  services,  or  the  general  public  welfare. 

Frequently  these  people  are  opposed  to  a  proposed  subdivi- 
sion. In  expressing  opposition,  they  should  be  aware  that  a 
landowner  has  certain  property  rights,  including  subdividing. 
Therefore,  opponents  should  carefully  assess  their  opposition  to 
determine  specifically  what  aspects  of  the  proposed  subdivision 
they  oppose.  They  should  weigh  the  reasons  they  oppose  the 
subdivision  against  the  rights  of  the  subdivider. 

Opponents  will  contribute  most  to  thoughtful  consideration 
of  a  subdivision  when  they  express  their  concerns  in  relation  to 
those  factors  the  governing  body  must  consider  in  approving  or 
disapproving  a  subdivision:  compliance  with  MSPA,  the  local  regu- 
lations, and  an  adopted  comprehensive  plan,  and  whether  the 
subdivision  is  in  the  public  interest  based  on  the  eight  public 
interest  criteria. 


9.  The  Subdivider,  Engineers  and  Surveyors 

The  subdivider,  of  course,  initiates  the  subdivision  review 
process  by  applying  for  subdivision  approval.  To  minimize  diffi- 
culties he  can  meet  with  the  subdivision  administrator  to  discuss 
the  local  requirements,  standards  and  procedures.  The  single 
most  important  factor  in  easing  the  process  of  subdivision  appro- 
val is  for  the  subdivider  to  work  cooperatively  with  the  local 
government. 

The  subdivider  often  can  avoid  conflict  and  delay  by  hiring 
an  engineer,  surveyor  or  other  consultant  who  understands  the 
benefits  of  the  subdivision  review  process  and  has  favorable 
attitudes  toward  cooperating  with  the  local  staff  and  officials. 

The  subdivider  also  should  meet  with  department  heads,  su- 
pervisors of  special  districts,  representatives  of  private  utili- 
ties and  others  who  would  be  affected  by  his  proposed  subdivi- 
sion. By  meeting  and  working  with  those  entities  that  provide 
services,  the  subdivider  usually  can  find  ways  to  minimize  their 
problems  and  his  own  costs. 
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10.  Montana  Department  of  Health  and  Environmental  Sciences 

The  Montana  Department  of  Health  and  Environmental  Sciences 
(DHES)  is  responsible  for  the  review  of  the  water  supply  systems, 
the  sewer  and  sewage  treatment  and  disposal  systems,  solid  waste 
disposal  method  and  the  storm  water  run  off  management  systems. 
Before  it  will  approve  a  subdivision  the  DHES  must  be  convinced 
that  (1)  the  water  supply  system  will  not  only  serve  the  needs  of 
the  proposed  subdivision  but  will  not  adversely  affect  the  water 
supply  of  the  surrounding  neighborhood;  (?)  the  sewage  treatment 
and  disposal  system  will  operate  without  causing  a  health  hazard 
and  without  degrading  surface  water  or  ground  water;  (3)  the 
solid  waste  will  be  disposed  of  in  an  approved  manner;  and  (4) 
storm  water  will  not  create  a  nuisance  for  property  owners,  will 
not  interfere  with  the  operation  of  the  water  supply  or  sewage 
treatment  systems,  will  be  channeled  in  a  manner  that  will  not 
erode  roads,  approaches,  borrow  pits,  and  will  not  pollute  state 
waters. 


11.  Local  Health  Agencies 

As  noted  above,  the  DHES  generally  is  responsible  for  appro- 
ving sanitation  facilities  in  subdivisions  under  the  MSIS.  In 
many  counties  the  county  sanitarian  conducts  the  review  of  rural 
subdivisions  containing  five  or  fewer  parcels.  The  sanitarian 
evaluates  the  site  and  information  submitted  by  the  subdivider  to 
determine  whether  the  proposed  systems  for  water  supply,  sewage 
treatment  and  disposal,  solid  waste  disposal,  and  drainage  would 
meet  the  DHES  standards.  The  sanitarian  sends  a  recommendation 
to  the  Water  Quality  Bureau  of  DHES  regarding  the  adequacy  of  the 
proposed  sanitation  facilities. 

Under  regulations  implemented  July  1,  1986,  local  health 
agencies  that  have  qualified  personnel  may  elect  to  assume  appro- 
val authority  for  land  divisions  with  five  or  fewer  lots  and  on- 
site  water  and  sewer  systems,  and  for  subdivisions  that  will 
connect  to  municipal  water  and  sewer  systems  if  no  extensions  of 
the  systems  are  required. 

In  many  rural  or  small  counties  the  staff  planner  and  the 
sanitarian  are  officed  together.  Although  each  has  different 
review  responsibilities  under  two  different  statutes,  working 
closely  with  one  another  helps  to  make  both  review  processes  more 
effective  and  can  reduce  the  time  of  review  and  unnecessary 
dupl ications. 

Coordination  between  the  staff  planner  and  the  sanitarian  is 
extremely  advantageous  in  handling  parcels  exempt  from  local 
review.  Exempt  parcels  such  as  "occasional  sales"  or  "family 
transfers"  must  be  reviewed  by  the  sanitarian,  and  the  sani- 
tarian's cooperation  with  the  planner  helps  both  the  planning 
office  and  the  county  clerk  and  recorder  keep  track  of  certifi- 
cates of  survey  and  whether  a  division  of  land  properly  is  exempt 
from  subdivision  review. 
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Land  divisions  and  subdivision  development  significantly 
influence  the  physical  character  of  any  community.  For  those 
land  divisions,  mobile  home  and  recreation  vehicle  parks,  and 
condominums  that  are  subject  to  local  government  subdivision 
review  and  approval,  the  Montana  Subdivision  and  Platting  Act 
sets  forth  a  process  that  can  allow  orderly  land  subdivision  and 
development  to  proceed  in  accordance  with  local  goals  and  poli- 
cies. But  the  process,  out  of  necessity,  is  somewhat  elaborate. 
It  requires  the  attention  and  involvement  of  a  number  of  people 
within  the  community. 

In  most  local  jurisdictions,  the  citizen  planning  board 
becomes  the  focus  of  the  review  process.  The  planning  board, 
often  with  staff  or  contracted  planning  assistance,  conducts  the 
"nuts  and  bolts"  review  and  evaluation  of  a  proposed  subdivision, 
provides  for  public  participation,  and  makes  a  recommendation  to 
the  governing  body. 

The  elected  local  governing  officials,  responsible  for  ma-- 
king  the  final  decisions  on  a  subdivision  proposal,  often  find 
themselves  caught  among  conflicting  pressures  within  the  communi- 
ty. The  decisions  by  the  governing  body  on  individual  subdivi- 
sions will  have  a  significant  collective  result  on  the  type, 
pattern  and  quality  of  land  use  development  within  the  juris- 
diction. 

Landowners,  subdividers,  developers,  surveyors,  engineers, 
architects,  neighboring  property  owners,  taxpayers  and  citizens 
in  general  can  exert  various  political  pressures  on  the  planning 
board  and  governing  body  in  efforts  to  influence  the  outcome  of 
subdivision  decisions. 

This  Primer  is  designed  to  assist  all  of  the  parties  invol- 
ved or  interested  in  subdivision  development  to  better  understand 
the  Montana  Subdivision  and  Platting  Act  and  to  gain  an  overall 
perspective  of  the  subdivision  review  process. 


50 


PUBLICATIONS  OF  INTEREST  TO  LOCAL  GOVERNMENT  PERSONNEL 

Available  From: 

THE  MONTANA  DEPARTMENT  OF  COMMERCE 
COMMUNITY  TECHNICAL  ASSISTANCE  PROGRAM 

March  1986 


The  following  publications  are  currently  available.  Occasionally  we  may  run 
out  of  stock  temporarily.  Prices  are  set  based  solely  on  the  cost  to  the 
State  to  print  and  distribute  the  publications.  Prices  may  change  without 
notice.  If  prices  change  and  we  receive  your  written  order  at  the  old  price, 
we  will  go  ahead  and  bill  and  ship  at  the  new  price.  The  Department  reserves 
the  right  to  discontinue  publications. 


I.   COMMUNITY  PLANNING 

An  Introduction  to  Comprehensive  Planning.  Allen  Gould.  Bear  Paw  Development 
Corporation.  December  1975.  Distributed  by  the  Community  Technical 
Assistance  Program.   Price:   $1.00 

An  overview  of  the  community  planning  process. 

Comprehensive  Planning:  An  Introduction  to  Comprehensive  Planning  and  to  the 
Planning  Process..  Montana  Department  of  Intergovernmental  Relations.  1972. 
Distributed  by  the  Community  Technical  Assistance  Program.   Price:   $1.00. 

Discusses  the  steps  involved  in  preparing  a  comprehensive  plan  with  special 
emphasis  on  planning  in  Montana. 

Montana^s  Annexation  and  Planning  Statutes,  8th  Edition.  Community  Technical 
Assistance  Staff.  March  1984.  Produced  by  the  Community  Technical  Assistance 
Program.   Price:   $4.00. 

A  compendium  of  Montana's  state  laws  governing  annexation,  subdivision  review, 
and  zoning. 

Planning  Handbook.  Montana  Department  of  Intergovernmental  Relations.  Summer 
1972.  Distributed  by  the  Community  Technical  Assistance  Program.  Price: 
$1.00. 

Provides  an  overview  of  the  various  elements  involved  in  the  planning  process. 

Using  Comprehensive  Planning  in  Montana.  Cooperative  Extension  Service,  MSU. 
Bulletin  III.  March  1974.  Distributed  by  the  Community  Technical  Assistance 
Program.   Price:   $1.00. 


A  discussion  of  the  reasons  for  lard  use  planning  and  regulations  and  the  ways 
in  which  comprehensive  planning  is  used  in  Montana.  Presents  alternatives  to 
present  land  use  controls. 

II.   LAND  SUBDIVISION  REGULATIONS 

A  Key  to  the  Filing  Requirements  of  the  Montana  Subdivision  and  Platting  Act 
and  the  Montana  Sanitation  in  Subdivisions  Act.  Montana  Department  of 
Commerce.  March  1986.  Prepared  by  the  Community  Technical  Assistance 
program.   Price  $2.00. 

A  handbook  designed  for  County  Clerk  and  Recorders,  planners,  and  surveyors. 
Provides  information  on  how  to  prepare  and  check  subdivision  plats,  survey 
documents,  and  deeds  for  legal  recording  (filing).  Designed  to  help  prevent 
costly  filing  errors  and  to  assist  surveyors. 

A  Manual  for  the  Administrator  of  the  Montana  Subdivision  and  Platting  Act. 
Montana  Department  of  Commerce.  March  1986.  Prepared  by  Jim  E.  Richard,  et 
al.  for  the  Community  Technical  Assistance  Program.   Price  not  yet  determined. 

A  detailed  technical  explanation  of  the  steps  involved  in  local  government 
review  of  subdivision  proposals  under  the  Montana  Subdivision  and  Platting 
Act.  It  is  aimed  primarily  at  the  Administrator  of  the  MSPA  (e.g.,  planning 
staff  or  equivalent)  but  also  will  prove  helpful  to  County  Clerk  and 
Recorders,  planning  board  members,  governing  bodies,  private  developers  and 
surveyors.  Very  useful  for  new  planning  staff  and  for  local  governments  that 
do  not  have  professional  planning  staff. 

A  Primer;  Subdivision  Review  Under  the  Montana  Subdivision  and  Platting  Act. 
Montana  Department  of  Commerce.  March  1986.  Prepared  by  Jim  E.  Richard,  et. 
al.  for  the  Community  Technical  Assistance  Program.  Price:  Not  yet 
determined. 

An  overview  of  the  subdivision  review  process.  Written  for  the  layperson. 
Explains  reasons  for  subdivision  review,  the  history  of  the  Montana 
Subdivision  and  Platting  Act,  and  the  general  steps  in  reviewing  subdivision 
proposals. 

Montana  Model  Subdivision  Regulations.  Bobbi  Balaz.  May  1982.  Produced  by 
the  Community  Technical  Assistance  Program.   Price:   $4.00. 

A  model  regulation  that  Montana  county  and  municipal  governments  may  use  to 
draft  their  own  regulations.  Incorporates  all  mandatory  state  laws, 
administrative  rules,  court  decisions,  and  Attorney  General's  rulings. 
Updated  periodically. 

Montana's  Subdivision  and  Surveying  Laws  and  Regulations,  13th  Edition. 
Community  Technical  Assistance  Program  staff.  October  1985.  Produced  by  the 
Community  Technical  Assistance  Program.   Price:   $3.50. 

A  compendium  of  Montana  state  laws  and  state  agency  administrative  rules  which 
provide  the  framework  for  subdivision  review.  Updated  after  each  legislative 
session. 


III.   LOCAL  GOVERNMENT  PUBLIC  WORKS  FINANCE 


A  Handbook;  Capital  Facilities  Scheduling  and  Financing.  Jim  Richard  for  the 
Montana  Community  Development  Block  Grant  Program.  Produced  by  the  Montana 
Community  Development  Block  Grant  Program.   June  1983.   Price:   $2.50. 

Designed  to  provide  an  overview  of  the  capital  improvements  planning  and 
financing  process.  Explains  how  to  do  a  capital  improvements  plan  (CIP)  under 
Montana  law.  A  CIP  can  help  to  reduce  costs  of  public  facilities  and  can  help 
to  prevent  public  works  emergencies. 

Montana^s  Infrastructure  Crisis;  A  Report  to  the  State.  Community  Technical 
Assistance  Program  and  the  Montana  Contractors  Association.  August  1984. 
Produced  by  the  Community  Technical  Assistance  Program.  Price:  Free  while 
supply  lasts. 

A  discussion  of  both  public  and  private  facilities  that  serve  basic 
transportation  and  utility  functions  and  the  problems  that  are  associated  with 
replacing  or  repairing  them. 

Planning  and  Developing  Community  Water  and  Sewer  Systems  in  Montana  and 
Financing  Community  Water  and  Sewer  Systems  in  Montana.  Robert  Peccia  and 
Associates  for  the  Community  Technical  Assistance  Program.  June  1983.  (This 
is  a  two-volume  set.)  Produced  by  the  Community  Technical  Assistance  Program. 
Price:   "Planning"  $2.50",  "Financing"  $3.50. 

Written  for  the  layperson  (not  the  engineer)  and  targeted  for  Montana  local 
government  officials  and  technical  staff.  Designed  to  provide  an  easy  to 
understand  overview  of  the  process  of  planning,  developing,  and  financing  a 
water  or  sewer  system.  "Financing"  explains  all  the  known  ways  to  finance  a 
water  or  sewer  system  in  Montana. 

Special  Improvement  District  Handbook.  Montana  League  of  Cities  and  Towns  for 
the  Community  Technical  Assistance  Program.  October  1983.  Produced  by  the 
Community  Technical  Assistance  Program.   Price:   $1.50. 

How  to  create  special  improvement  districts.  How  to  minimize  SID  defaults  and 
cash  flow  problems. 

The  Governor''s  Task  Force  on  Infrastructure,  Final  Report.  Production  and 
staff  support  by  the  Community  Technical  Assistance  Program.  December  1984. 
Produced  by  the  Community  Technical  Assistance  Program.   Price:   Free. 

Discussion  of  local  needs  for  infrastructure  —  transportation,  utilities, 
communication  facilities,  jails,  and  other  public  facilities;  analysis  of  the 
constraints  faced  by  local  governments  in  meeting  these  needs;  and 
recommendations  on  how  the  state  can  enhance  local  capabilities  to  finance  and 
maintain  public  facilities. 


IV.   OTHER  LOCAL  GOVERNMENT  TOPICS 

Montana's  Annexation  and  Planing  Statutes,  8th  Edition.  Community  Technical 
Assistance  Program  staff.  March  1984.  Produced  by  the  Community  Technical 
Assistance  Program.   Price:   $4.00. 

A  compendium  of  Montana  state  laws  governing  annexation,  subdivision  review, 
and  zoning. 

Model  Municipal  Zoning  Ordinance.  Ann  Mulroney.  January  1981.  Produced  by 
the  Community  Technical  Assistance  Program.   Price:   $4.00. 

A  model  zoning  ordinance  that  Montana  county  and  municipal  governments  may  use 
to  draft  their  own  ordinance.   Incorporates  all  mandatory  state  laws. 

Rural  Zoning:  People,  Property,  Public  Policy.  Cooperative  Extension 
service,  MSU.  Bulletin  331.  April  1975.  Distributed  by  the  Community 
Technical  Assistance  Program.   Price:   Free  while  the  supply  lasts. 

Discusses  pros  and  cons  for  rural  zoning.  Gives  a  good  insight  into  why 
zoning  is  such  a  controversial  subject. 

Working  With  Consultants,  2nd  Edition.  Rokita  and  Associates  for  the 
Community  Technical  Assistance  Program.  May  1984.  Produced  by  the  Community 
Technical  Assistance  Program.   Price:   $4.00. 

Designed  to  provide  Montana  local  government  officials  and  technical  staff 
with  an  overview  of  the  process  of  soliciting  and  working  with  private 
consultants  on  public  projects.  Very  useful  if  your  government  is  hiring  a 
planning  consultant,  engineer,  architect,  financial  consultant,  or  other  type 
of  consultant. 
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